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No. 10,681 


STATEMENT OF QUESTIONS PRESENTED 

1. A question is presented as to whether the Mu¬ 
nicipal Court of Appeals had jurisdiction where the ap¬ 
peal from the Trial Court was taken from a non-appeal- 
able order, the denial of a motion for a rehearing of a 
motion for Judgment Non Obstante Veredicto. 

2. A question presented is whether or not the obliga¬ 
tion to pay rent of an assignee of the original tenant for 
a term, who did not agree with the landlord to assume 
the lease, is the same as that of the original tenant. 

3. A question is whether the obligation of a person 
in privity of estate with the landlord but not in privity 
of contract with the landlord is the same as that of the 
original tenant. 

4. A question is whether the abandonment of the leased 
premises by an assignee of the original tenant who had 
not agreed with the landlord to assume the lease termi¬ 
nated the privity of estate between him and the landlord 
where the landlord took possession and relet the premises. 

5. A question is whether where there is a lease which 
by its terms cannot be assigned without the consent of 
the landlord, and the same is assigned without the con¬ 
sent of the landlord, if the assignee is bound to the land¬ 
lord for all of the covenants of the lease, including the 
covenant to pay rent for the balance of the term. 

6. A question presented is whether the record in this 
case supports the conclusion of the Municipal Court of 
Appeals that the landlords (appellees) consented to the 
assignment of the lease. 

7. A question is presented as to whether a wife can be 
said to act not only for herself but for her husband as 
well, although the record has nothing in it to indicate this 
as a fact. 
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Intfrii States (Eourt at Appeals 

For the District of Columbia Circuit 


No. 10,681 


Eugene Sobel, Appellant, 
vs. 

Philip Diatz and Sonia Diatz, Appellees. 


Appeal from the Municipal Court of Appeals 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Court is invoked under Title 11, 
paragraph 773 of the District of Columbia Code (1940 
Ed.) to review the action of the Municipal Court of Ap¬ 
peals in this proceeding. The Court below granted the 
relief prayed for by the appellant below and reversed 
the judgment entered in the Municipal Court and entered 
a final order, from which this appeal is taken. 
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STATEMENT OF THE CASE 

This was an action brought against the appellant by 
the appellees in the Municipal Court for the District of 
Columbia to recover the sum of $3,000.00 for rent for the 
unexpired term under a lease and for other damages. 

The appellees are the owners of commercial property 
located at 2035 K Street, N. W., in the District of Colum¬ 
bia. Said appellees entered into a written lease agree¬ 
ment with one Julian W. Junsch, trading as the Wash¬ 
ington Technical School (unincorporated) for the rental 
of said premises, commencing with November 1, 1946, and 
ending on October 31, 1948, at a rental of $260.00 per 
month. 

The case was tried in the Municipal Court by a jury. 
The case went to the jury on the question of rent due only. 
Proper motions to strike the other damages asked for in 
the complaint were granted by the trial court. There 
was testimony that in about December of 1946 Junsch 
assigned the lease to the appellant and the Washington 
Technical School, Inc., a corporation which was also a 
defendant in the Municipal Court, and that the appellant 
or the other defendant in the trial court paid rent for 
the months of January and February of 1947. (App. P. 
15). There was no written assignment to either the 
other defendant in the trial court or to the appellant, 
(App. P. 25A). 

The premises were vacated by the appellant before 
March 1, 1947, and the appellee tried for three months 
thereafter to rent the property for $260.00 per month, 
and thereafter did rent the property to a third person 
for $150.00 per month, (App. P. 14). 

The damages claimed by the appellees from the appel¬ 
lant were for the rent during the time that the premises 
were vacant and during the time they were trying to rent 
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the same, and also for the difference between the rent 
agreed to in the lease between the appellees and Junsch, 
$260.00 per month, and the rental finally obtained, $150.00 
per month, for the entire balance of the term. At the 
termination of the trial, the jury returned a verdict in 
favor of the corporate defendant in the trial court and 
in the full amount for the rent claimed in favor of the 
appellees against the appellant herein. 

The appellant filed a timely motion for a judgment non 
obstante veredicto, and a judgment thereon in favor of the 
appellant was entered on November 14, 1949, (App. P. 
6 ). 

On November 14, 1949, the appellees filed a motion for 
a rehearing of the motion for a judgment non obstante 
verdicto, (App. P. 7). 

A motion for a rehearing was argued and denied on 
November 23, 1949, (App. P. 7). On December 1, 1949, 
the appellees filed a notice of appeal from the order of 
November 23, 1949, denying the motion for a rehearing, 
(App. P.7). 

No action was taken by any of the parties with respect 
to the jury verdict entered in favor of the defendant in 
the trial court, Washington Technical School, Inc., and 
the judgment in favor of said appellant has become final. 

The appellant filed a motion to dismiss in the Municipal 
Court of Appeals upon the ground that the appeal was 
taken from the non-appealable order of Court entered 
on November 23, 1949). (App. P. 20). The Municipal 
Court of Appeals thereafter ordered that action on the 
appellant’s motion to dismiss the appeal be reserved until 
the hearing of the appeal on its merits, (App. P. 22). 

Thereafter, the Municipal Court of Appeals after a 
hearing of the case before said Court denied the motion 
of the appellant herein to dismiss and reverse the trial 
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court and ordered the judgment against the appellant here¬ 
in reinstated in the full amount, (App. P. 28). 

The appellant herein moved the Municipal Court of 
Appeals for a rehearing, and said motion was denied by 
the Municipal Court of Appeals and an opinion written 
in connection therewith (App. P.29). 

STATEMENT OF POINTS 

The court below erred as follows: 

1. In refusing to grant the appellant’s motion to dis¬ 
miss filed in said Court. 

2. In holding that the obligation to pay rent of an 
assignee of a tenant for a term who did not agree with 
landlord to assume the lease, is the same as that of the 
original tenant. 

3. In holding that the obligation of a person in privity 
of estate with the landlord but not in privity of contract 
with the landlord is the same as that of a tenant. 

4. By failing to make any distinction between the ob¬ 
ligations of the person in possession of real property in 
a situation involving privity of estate as distinguished 
from a situation involving a privity of contract with the 
landlord. 

5. In holding that the abandonment of the premises 
by an assignee who had not agreed with the landlord to 
assume the lease did not terminate the privity of estate 
even where the landlord took possession and re-let the 
premises. 

6. In holding that the record of this case shows a con¬ 
sent by the landlord to a purported assignment of the 
lease to the appellant. 
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7. In holding that a wife can be said to act not only 
for herself but for her husband as well, although the rec¬ 
ord has nothing in it to indicate this fact. 

SUMMARY OF ARGUMENT 

1. The proper filing of a notice of appeal is jurisdic¬ 
tional, and the Municipal Court of Appeals had no juris¬ 
diction unless the same was timely filed and properly 
filed by the appellees herein. In this case, the notice of 
appeal was timely filed but was filed from a non-appealable 
order and not from the judgment of the trial court. The 
question has been specifically decided by this court in a 
case which cannot be distinguished from the case at bar, 
and the Municipal Court of Appeals disregarded the de¬ 
cision of this court by which it was bound. The Municipal 
Court of Appeals in effect attempted to amend for the 
appellees herein the very notice of appeal through which 
it claimed jurisdiction, and the Municipal Court of Ap¬ 
peals read into the notice of appeal that which did not 
appear there by its very plain terms. 

2. There is a vast difference between the obligation 
of a tenant for a term and an assignee under a verbal 
assignment who has not assumed the obligations of the 
lease agreement. In the former instance there is a con¬ 
tractual relationship between the parties governed by all 
the rules concerning breach of contract. But in the latter 
instance there is an entirely different relationship which 
arises only by reason of the privity of estate between the 
landlord and the person in possession of the property. 
The Court in its Opinion admitted that the appellees have 
not attempted to predicate the liability of the assignee 
upon a privity of contract; however, the Court neverthe¬ 
less held the appellant (assignee) responsible on the con¬ 
tract between the appellants (landlords) and the original 
tenant. 
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3. The lower Court specifically stated that the case in 
question involves a privity of estate and is not based 
upon any privity of contract. However, substantially all 
of the supporting decisions cited by the lower Court in¬ 
volved liability for a privity of contract and not liability 
where there was merely a privity of estate. 

4. The Court below admitted in its Opinion on Motion 
for a Rehearing that appellant cited a case directly on 
point. However, the Court said that the case cited by 
appellant was contrary to the law of this jurisdiction; 
and although the Court thereafter cited two decisions in 
this jurisdiction, neither of these decisions is anywhere 
in point on the question involved as to whether a privity 
of estate would be terminated where the landlord took 
possession and relet. These cases are on an entirely dif¬ 
ferent point, and the question involved has never been de¬ 
cided in the District of Columbia. 

5. The Court below indicated that in order to support 
its position it 'would be necessary for the record to show 
a consent to the assignment of the lease by the appellees, 
but there is nothing in the record of this case to show that 
such consent was given. The record does show a consent 
to the assignment to a corporate co-defendant in the trial 
Court and specifically shows the consent was never in¬ 
tended to be given to the appellant. 

6. Although the Court below in its Opinion stated that 
in order for the appellees to prevail it was necessary to 
obtain the consent to the assignment by the landlords, 
the Court held that where the wife consented an inference 
could be drawn from her testimony that she was not only 
acting for herself but for her husband when she consented 
to the assignment. The record in the case contains no 
facts whatsoever from which such an inference could be 
drawn. 
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ARGUMENT 

L 

The Appeal Taken by the Appellees to the Municipal 
Court of Appeals from the Municipal Court Was 
Taken from a Non-Appealable Order and the Mu¬ 
nicipal Court of Appeals Therefore Had no Jurisdic¬ 
tion to Review the Case or to Order a Reversal of 
the Same. 

• 

The Notice of Appeal, (App. P. 7), filed by the appellees 
was from an order denying them a rehearing of a Motion 
for Judgment Non Obstante Veredicto. The order ap¬ 
pealed from is discretionary with the trial Court and is 
intended only to afford the trial Court an opportunity 
to correct its own error. 

There are numerous cases in this Court and in the 
Municipal Court of Appeals which hold that there is no 
appeal from an order on a motion of the type filed in 
this case. Brooks v. Trigg, D. C. Mun. App. 51 A. (2d) 
302; International Bank v. Securities Corporation, 59 App. 
D. C. 72, 32 F. (2d) 698; Dante v. Bagby, 39 App. D. C. 
516; Union Provision and Distributing Co. v. Thomas J. 
Fisher & Co., Inc., D. C. Mun. App. 49 A. (2d) 85, and 
cases cited therein. 

The Municipal Court of Appeals in its Opinion overrul¬ 
ing the Motion to Dismiss makes the following statement, 
(App. P. 24): 

“ Generally an order denying a motion for rehearing, 
a motion for a new trial, or other like order is not 
an appealable order. The notice of appeal should 
have specified the order granting judgment as the 
order appealed from instead of the order denying 
the rehearing. However, it is obvious that the appeal 
was intended to be from the order granting judg¬ 
ment and appellee concedes that, because the motion 
for rehearing extended the time for appealing, the 
notice was timely filed even as to that order. Under 



8 


these circumstances, we may treat the notice as an 
appeal from the judgment. Safeway Stores v. Coe, 
78 U. S. App. D. C., 19,136 F. (2d) 771, 148 A. L. R. 
782. C. F. Indemnity Insurance Co. v. Reisley, 2 
Cir., 153 F. (2d) 296. Cert, denied, 328 U. S. 857.” 

A reading of this statement in the Opinion of the Mu¬ 
nicipal Court of Appeals would indicate that the Safeway 
case (supra) held that the notice of appeal could be 
treated as an appeal from the judgment instead of from 
the motion for a rehearing of the motion for a Judgment 
Non Obstante Veredicto. This is not so. The Safeway 
case merely reiterated what appellant has already con¬ 
ceded, that at the time the notice of appeal was filed 
from the order denying a rehearing the appellee could 
still have filed an appeal from the judgment itself. How¬ 
ever, ALTHOUGH THEY HAD THIS CHOICE THE 
APPELLEES DID NOT DO SO. THEY DID NOT 
TAKE THE APPEAL FROM THE JUDGMENT. There 
is a case in the District directly on point, Doyle v. The 
District of Columbia, 45 App. D. C. 90 . . . which case 
was cited to the Municipal Court of Appeals. This case 
decided the very question involved, and the Municipal 
Court of Appeals was bound by the decision in said case 
and had no right to completely disregard the same as it 
did in its decision. 

In said case, the appellant also chose to file an appeal 
from the denial by the trial Court of a motion to set 
aside the judgment and for a new trial. In that case also, 
the appellant there was still within the time limit and 
covld have filed an appeal from the judgment itself. Mr. 
Justice Van Orsdel speaking for this Court said: 

“ These cases are before us on motion to dismiss 
the appeals. 

“It appears that on December 13, 1915, judgment 
was entered in favor of the District of Columbia. 
Three days later, motions to set aside the judgment 
and grant a new trial were filed by counsel for the 
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appellants. On January 8, 1916, the motions to va¬ 
cate the judgment were denied. On January 11,1916, 
an appeal bond was approved and filed. This action 
was taken after a lapse of twenty-three days, exclu¬ 
sive of Sundays and legal holidays, from the date 
of the entry of the judment. It is provided by rule 
10 of this Court that the bond must be filed * within 
twenty days after the order, judgment, or decree 
complained of shall have been made/ It is insisted 
that the filing of the bond was too late to perfect 
the appeals. 

“The motions to vacate the judgment were timely, 
and, until they were disposed of by order of the court, 
the time for the perfecting of the appeals remained 
suspended. As was said in Aspen Min . & Smelting 
Co. v. Billings , 150 U. S. 31, 37 L. ed. 986, 14 Sup. 
Ct. Eep. 4: ‘The rule is that if a motion or a peti¬ 
tion for rehearing is made or presented in season 
and entertained by the court, the time limited for a 
writ of error or appeal does not begin to run until 
the motion or petition is disposed of. Until then 
the judgment or decree does not take final effect for 
the purposes of the writ of error or appeal / 1 (Cases 
cited). This rule is founded in sound reason to pre¬ 
vent the unnecessary perfecting of an appeal in the 
face of a possible vacation of the judgment and the 
granting of a new trial by the court below. The 
convenience of the court causes the delay, and it is 
only proper that it should operate to suspend the 
running of the time under the rule, and not require 
the defeated party to do, possibly, a useless thing in 
order to preserve his rights. 

“But a more serious ground for the motion arises 
from the fact that the appeals were taken, not from 
the judgment of the court in favor of the District 
of Columbia, but from the orders of the Court deny¬ 
ing the motions to vacate the judgment and grant new 
trials. That an appeal must be taken from the judg¬ 
ment, and not from the order denying the motion to 
vacate the judgment, is settled practice in this court. 
In the case of Dante v. Bagby, 39 App. D. C. 516, 
the court, holding that the appeal should be taken 
from the judgment itself, and not from an order re¬ 
fusing to set it aside, said: ‘It will be observed that 
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the appeal was taken from the order denying the mo¬ 
tion to vacate the judgment. Appeal does not lie 
from such an order. The motion is addressed to the 
discretion of the court, and is intended to furnish 
the court an opportunity to correct its own error. If 
the right of appeal could be revived by a motion of 
this sort, it would enable the defeated party to fix 
his own time for review, thus delaying indefinitely 
the enforcement of the judgment/ The right of 
appeal from a similar order was denied in Swenk 
v. Nicholls, 39 App. D. C. 350, where the court said: 
‘Appeal should have been taken from the judgment, 
and not from the refusal of Hie court to set aside 
said judgment 77 Tubman v. Baltimore & 0. R. Co., 
20 App. D. C. 541; Conboy v. First Nat. Bamk, 203 
U. S. 141,145, 51 L. ed. 128, 130, 27 Sup. Ct. Rep. 50/ 
The motion to dismiss the appeals is sustained, 
with costs/ 7 

The Municipal Court of Appeals chose to ignore this 
case, although it is directly in point and binding upon 
said Court. The only conceivable distinction which can 
be made between the Doyle case and the instant case is 
that in one instance the order appealed from was from 
the denial of a motion for a new trial and in the other 
a denial of a motion for a rehearing of a motion for a 
judgment non obstante veredicto. There is no distinction 
between the two. Both are addressed to “the discretion 
of the Court 77 , and both are intended to furnish the-Court 
an “opportunity to correct its error 77 . 

H„ ID, and IV. 

The Court Below Failed to Distinguish Between the Re¬ 
sponsibility of a Tenant Which Arose as a Result of 
Privity of Contract as Distinguished from the Re¬ 
sponsibility of a Tenant Which Arose as a Result 
of Privity of Estate. 

There is a great distinction between privity of estate 
and privity of contract. The only way that the original 
Opinion of the Court below can be justified is upon the 
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grounds of privity of contract. The Court below defi¬ 
nitely stated that there was no privity of contract in this 
case, saying on page 2 of its Opinion (App. P. 25): 

“The appellants did not attempt to predicate lia¬ 
bility of Sobel upon any agreement between Sobel and 
themselves, . . 

The Court below ruled that under the circumstances of 
the case in question there was only a privity of estate, 
(App. P. 25): 

“The liability of the assignee is based on the fact 
that he is in privity of estate with the lessor and 
therefore bound on the covenants which run with the 
land.” 

Therefore, the question is clearly drawn as to whether 
or not in this case involving only a privity of estate 
there can be liability on the part of the assignee (appel¬ 
lant) for the period of time after which he had actually 
vacated the premises. 

The authorities cited by the Court below in its Opinion 
attempting to show liability on the part of the assignee 
by way of privity of estate contained very distinguishing 
factors which show that under facts such as those involved 
in this case the assignee (appellant) could not be respon¬ 
sible. 

The Court below in its original Opinion relies on the 
case of Smith v. Pickford, 66 App. D. C., 206, 210 (85 
F. 2d 705). However, in that case the Court on page 210 
says as follows, quoting with favor from another case: 

“Undoubtedly an assignee of a term is liable only 
for such portion of the rent reserved as falls due 
during the continuance of his connection with the de¬ 
mised premises. He is liable at all, only by reason 
of privity as (of) estate, and therefore liable for no 
more than such breaches of the covenants running 



12 


with the land as occur while the privity continues. 
Hence it is said his assignment of the term, even 
though to a pauper, terminates his liability for any 
subsequent breaches, for it breaks the privity of es¬ 
tate. 

“But to work such an effect the privity must be 
absolutely destroyed. The assignee, having entered 
under an assignment, and thus come into privity, that 
privity continues as long as his beneficial enjoyment 
of the demised property or right to it remains. This 
is manifest when it is considered what the privity of 
estate, out of which arises his personal libiality, is. 
It is the actual or beneficial enjoyment of the prem¬ 
ises, or the right of possession and enjoyment . . . 
something more, then, is required to terminate the 
privity of an assignee of premises subject to rent 
and his consequent liability, than an assignment which 
does not put an end to his actual or beneficial pos¬ 
session, and his right to possession”. 

52 C. J. S., Landlord and Tenant, Par. 528, cited by 
the Court below in its original Opinion further carries 
out the contention of the petitioner that there is merely 
a privity of estate involved and that there is no privity 
of contract with the landlord: 

“In the absence of a contract assuming further 
liability, there is a privity of estate only between the 
lessor and the assignee, and the assignee is liable 
for the rent while such privity of estate exists, and 
no longer. In other words, where there is a mere 
naked assignment of the lease, without any assump¬ 
tion on the part of the assignee of the covenant to 
pay rent, the assignee is liable for rents accruing 
during the time he remains in possession of the prem¬ 
ises, but only for such rents, whereas an assignee 
who assumes the covenants of the lease does not cease 
to be liable for rent coming due after he has given 
up possession of the premises.” 

It should again be borne in mind that by the Opinion 
of the Court below the appellees did not rely on any 
contractual relationship between themselves and Sobel and 
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thus cannot rely on any privity of contract, as indeed 
there was none. 

The only question remaining is whether or not as indi¬ 
cated in the Smith case supra the privity of estate was 
destroyed, for in that case the Court said: 

“The assignee, having entered under an assign¬ 
ment, and thus come into privity, that privity con¬ 
tinues as long as his beneficial enjoyment of the de¬ 
mised property or right to it remains ,, . 

It must be borne in mind that the beneficial right to 
the enjoyment of the property only remains as long as 
the property continues to be vacant. When the property 
was rerented by the landlord, the original lessee would 
still be responsible for the difference between the rent 
contracted for and the rent received by reason of the 
privity of contract between the landlord and original les¬ 
see. However, as between the landlord and assignee, no 
further liability would exist. 

The Court below in its supplemental Opinion referred 
to the case primarily relied on by the appellant, Lincoln 
Fireproof Warehouse Co. v. Greusel, 199 Wis. 428, 224 
N. W. 98, opinion adhered to, 199 Wis. 437, 227 N. W. 6, 
70 A. L. R. 1096. The Court below, on page 1 of its 
supplemental Opinion, admits that this authority sup¬ 
ports petitioner’s contention, but states that said case is 
contrary to the law of this jurisdiction, (App. P. 29). 

In that case, the landlord, under exactly similar cir¬ 
cumstances to the one at bar, notified the assignee in 
writing that he would rerent the property in an effort 
to mitigate damages and that said rerenting would be for 
the benefit of the assignee. However, the Court in the 
opinion in that case and in the subsequent opinion in 
that case after a rehearing, very carefully reviewed the 
entire field of law involved there and here and definitely 
concluded that there was no liability on the part of an 
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assignee after the landlord took possession, even though 
the landlord took possession after notice to the assignee 
and in an attempt to mitigate the damages of the assignee. 

The Lincoln case and the supplemental opinion in con¬ 
nection with the same (supra) is a very well-reasoned 
and well written opinion which could substantially be 
quoted verbatim in this Brief to support the argument 
of the petitioner. However, in view of the length of the 
opinions involved, it is urged that the same be read. 

The record in this case (App. P. 14) definitely does 
show that the appellees (landlords) did take possession 
and did rerent the property. 

NO LOCAL CASES ON POINT HAVE BEEN CITED 

The Court below in its supplemental Opinion cited two 
cases which the Court below says established a contrary 
rule in this jurisdiction. The case of Baskin v. Thomas, 
56 App. D. C. 310, 12 F. (2d) 845, cited to support its 
contention by the Court below, is a case based entirely 
on privity of contract and did not involve a privity of 
estate in any way. It was a suit by a landlord against 
his tenant. The Court there said: 

Martin, Chief Justice: 

“But, the landlord by taking possession, repairing, 
and advertising the house to let can not be regarded 
as accepting the surrender of the tenant’s term. Such 
acts are as equally as referable to the interest of the 
tenant, and do not discharge him from his covenant 
to pay rent * \ (Italics Supplied). 

The other case relied on by the Court in its supple¬ 
mental Opinion is just as far afield, Slayton v. Jordan, 42 
App. D. C. 421. There again the case involved a suit by 
a landlord against his tenant. There the Court held that 
the action of assumpsit would apply for the breach of 
the tenant’s agreement to pay rent. 
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ALL BUT ONE OF THE AUTHORITIES CITED BY 
THE COURT BELOW IN ITS SUPPLEMENTAL 
OPINION DO NOT SUPPORT THE OPINION OF 
THAT COURT. 

78 th St, & Broadway Co. v. Purssell Mfg. Co., 166 App. 
Div. 684. 152 N. Y. Supp. 52. This case is not on point 
as the landlord did not take possession of the building, 
but refused to take possession of the building and thereby 
did not terminate the privity of estate. This case is in 
line with the opinion in the Lincoln case (supra). 

Bradbury Homes Cory. v. John's Doughnut Shop, 270 
N. Y. Supp. 592. This case follows the case of 78th St. 
& Broadway Co. v. Purssell Mfg. Co. (supra), but again 
does not run counter to the Lincoln case (supra) because 
against it does not involve a situation where the land¬ 
lord took possession of the property. 

McLaughlin v. Minnesota Loan & Trust Co., 192 Minn. 
203, 255 N. W. 839. This case is based to a great extent 
upon local statutes and involves rights of a trustee. The 
question of termination of the privity of estate by a re¬ 
letting by the landlord on behalf of an assignee was not 
raised or discussed. 

Tiffany, Landlord and Tenant, Par. 182, page 1171. In 
this section of Tiffany referred to by the Court below 
in its supplemental Opinion, there is no discussion other 
than that of the liability of a tenant to his landlord, 
which question, of course, is not involved in the instant 
case. 

Underhill v. Collins, 132 N. Y. 269, 30 N. E. 576. This 
also is a case by a landlord against his tenant and again 
in no way involves the liability of an assignee and in no 
way involves a question of privity of estate. 

Kittler v. New York Bargain House, 242 N. Y. 28, 150 
N. E. 591. This case is one where the assignee specifically 
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assumed the balance of the term, and therefore the case 
involves a privity of contract. 

The only case in point cited in the supplemental Opinion 
is the case of Tyler Commercial College v. Stapleton, 33 
Okla. 305, 125 P. 443, 42 L. E. A. (N. S.) 162, where under 
facts similar to these in the present case the lessor was 
allowed to recover. 

A lessee for a term cannot transfer privity of estate 
between his landlord and himself without landlord’s con¬ 
sent, and the assignee of a lease is bound by privity of 
estate to perform express covenants of lease only while 
in possession of premises under assignment: Words and 
Phrases, privity of estate. See also Bon fils v. McDonald, 
270 P. 650,654; 84 Col. 325. 

Where the assignee of a lease does not assume obliga¬ 
tions thereof, there is a 1i privity of estate” but not 
“privity of contract”, between the lessor and assignee, 
who is liable for rent only while such privity continues 
and may terminate further liability therefor by signing 
lease and surrendering possession. Leitch v. New York 
Central Railroad Co., 58 N. E. (2d) 16, 18; 388 Ill. 236; 
155 A. L. R. 835. 

The lease in question was a non-assignable lease with¬ 
out the consent in writing of the lessors (appellees), (App. 
P.6). 

There is not one iota of evidence in the case that the 
landlords (appellees) consented to the assignment or con¬ 
sented to any assumption of the lease. These facts are 
more fully gone into in Point V hereafter. 
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V. 

The Court Below Admitted In Its Opinion That It Would 
Be Necessary that the Appellees (Landlords) Con¬ 
sent to the Assignment. The Record Clearly Shows 
that the Appellees at No Time Gave Such Consent. 

The Court below, in its original Opinion, stated as fol¬ 
lows ; (App. P. 25): 

“Where the lessee turns the premises over to the 
assignee and the assignee enters into possession with 
the consent of the lessor and pays rent the assign¬ 
ment is complete.” (Italics Supplied). 

The record in this case very clearly indicates that the 
appellee Sonia Diatz did not consent to the assignment 
to the appellant Eugene Sobel. The record of her own 
testimony clearly shows that she had her first conversa¬ 
tion with appellant Eugene Sobel on January 14, 1947, 
after he was in possession, at which time the following 
conversation took place: 

“He said, ‘Well, I’ll tell you, Mrs. Diatz’, he said, 
‘we are having the school incorporated, and,’ he 
said, ‘I would rather wait until the incorporation 
papers come through before we make up the lease 
in writing/ I said, ‘well, that’s all right. When 
will it be?’ He says, ‘By the end of the month.’ ” 

The law is clear that when parties intend to enter into 
a written lease and that lease is not entered into, there 
is no contract, 16, R. C. L. 561 Par. 30. 

The appellee Mrs. Diatz made a very clear factual 
statement concerning the request for her consent and her 
reply thereto, (App. P. 11,12): 

A. “Mr. Sobel told me that he was taking over the 
school from Mr. Junsch, and wanted the lease as¬ 
signed to him, but he asked me to wait until the end 
of January because the school was being incorporated 
and he preferred to have it in the name of the cor¬ 
poration, since he had his own wholesale jewelry bus- 
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iness, you see, and he didn't want to make a lease 
for himself hut he wanted it in the name of the school 
incorporated and I agreed to that." (Italics Sup¬ 
plied) 

Q. ‘‘Then he didn’t tell you that he wanted an as¬ 
signment at that time?” 

A. “I have stated exactly what he told me.” 

Q. “Please answer my question. He did not at 
that time ask you for an asignment, did he, for your 
consent to an assignment?” 

A. “He said he wanted an assignment of the lease 
but asked me to wait to put it actually in writing 
until the incorporation papers came through. That’s 
what he said.” 

Q. “And you said you would wait and give it to 
him in writing later, didn’t you ? ’ ’ 

A. “I said that would be agreeable to me if he 
wanted to wait until the incorporation papers came 
through; that’s right.” 

Q. “And you said at that time you would give him 
the consent?” 

A. “I gave him my consent in person the day I 
was there. I gave him my consent at the time.” 

Q. “Did you give him consent then, or did you say 
you would give him consent when his corporation was 
formed?” 

A. “I gave him my consent there, but I would wait 
until the papers were through.” 

There is absolutely no testimony in this case by the 
appellee Mrs. Diatz showing that the appellant Eugene 
Sobel requested a consent of the assignment to himself 
personally; all of Mrs. Diatz’s testimony shows that Sobel 
at all times wanted it in the corporate name and that Mrs. 
Diatz at all times consented that it would be that way. 

Without proof of this consent, the appellees can not 
recover, and the appellant Eugene Sobel was entitled to 
a directed verdict in the trial Court, motions for which 
were properly made (App. P. 19), and was entitled to 
the entry of the judgment non obstante veredicto. 
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VL 

Although the Court Below In Its Opinion Admitted That 
It Was Necessary to Obtain the Consent of the Land¬ 
lords, There is Nothing in the Record to Show That 
One of the Landlords Ever Gave His Consent. 

It was necessary for both respondents to consent to 
the assignment to the lease, and even if the appellee Sonia 
Diatz did consent, such consent was not sufficient, as both 
owners would have to consent in order to make an effec¬ 
tive acceptance. If this were not so, the appellee Philip 
Diatz could come in later and deprive the appellant of 
the benefit of the lease upon the ground that he had not 
consented, Velati v. Dante, 39 App. D. C., 372. And 
even an acceptance of rent by him, insofar as the record 
in this case goes, would not be sufficient to establish an 
election by him to release the former tenant and sub¬ 
stitute a new tenant in his place, Haje’s v. Wire, 56 A. 
(2d) 158. The Court below recognized this to be a fact. 

There is no evidence or testimony in the record to 
support the following statement of fact made by the Court 
below on page 4 of its Opinion (App. P. 27): 

“However, it may reasonably be inferred from the 
testimony of Sonia Diatz that she was not only acting 
for herself but also for her husband when she con¬ 
sented to the assignment.” 

Insofar as the record in this case is concerned, there 
is nothing to indicate that the two respondents are on 
friendly terms with each other; insofar as the record in 
this case is concerned, although the two plaintiffs are 
husband and wife they may even be estranged from each 
other. Counsel does not mean to infer that this is a fact; 
however, this case must be decided upon the record. 
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CONCLUSION 

The appellant, by and through his counsel, respectfully 
represents to this Honorable Court that the judgment of 
the Municipal Court of Appeals should be reversed for 
the following reasons: 

1. There was no jurisdiction in the Municipal Court 
of Appeals to review the case in question. 

2. The Municipal Court of Appeals made substantial 
findings of fact in no way supported by the record in 
the case. 

3. The law as set forth in the Opinions of the Mu¬ 
nicipal Court of Appeals is clearly erroneous. 

Kamebow & Kamerow, 
Attorneys for Appellant. 
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1 Filed Jun 19 11:45 AM ’48 

Municipal Court D. C. 

Complaint 

1. That the plaintiffs are, and at all the times herein¬ 
after mentioned, were residents of the District of Colum¬ 
bia. 

2. That heretofore and on or about the 1st day of No¬ 
vember, 1946, plaintiffs, as owners, leased to defendants,- 
Washington Technical School and Julian W. Junsch, the 
third floor premises, located at No. 2035 K St., N. W., in 
the District of Columbia, for the term of two (2) years, 
beginning on the 1st day of November, 1946 and ending 
on the 31st day of October, 1948, at the yearly rental of 
Three Thousand One Hundred Twenty Dollars ($3,120.00), 
payable in advance in equal monthly installments of the 
sum of Two Hundred and Sixty Dollars ($260.00). 

3. That the said defendants duly went into possession 
of said premises on or before the date mentioned in the 
lease and occupied same pursuant to the terms thereof. 

4. That the defendants, Washington Technical School 
and Julian W. Junsch, failed to pay the rent due January 
1,1947. 

5. Upon information and belief that on or about Janu¬ 
ary, 1947, Julian W. Junsch, for a valuable consideration, 
sold all his right, title and interest to the business of the 
said Washington Technical School, and assigned and trans¬ 
ferred said lease and all of his interest hereunder, to the 
defendant, Eugene Sobel, who thereupon entered posses¬ 
sion under said lease and continued to occupy said prem¬ 
ises, as the assignee of the tenant with the consent of the 
plaintiff who accepted Eugene Sobel as the assignee and 
successor of said lessees, paying the January rent there¬ 
for to plaintiffs. 

6. Upon information and belief, that the Washington 
Technical School, on or about February, 1947, became and 
now is, a foreign corporation, duly organized and existing 
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under and by virtue of the laws of the State' of Delaware, 
with its principal place of business in the District of Co¬ 
lumbia, and that Eugene Sobel became the Secretary- 
Treasurer of said corporation. 

7. That the rent for February, 1947, was paid by a 
check of the Washington Technical School, Inc. and signed 
by its officers, Harold Sobel and Eugene J. Sobel. 

8. That on or about the 1st day of March, 1947, the 
defendant, Washington Technical School, inc., left, quitted 

and ceased to occupy and abandoned the said 
2 premises, and refused to pay rent therefor, although 
the same was duly demanded. 

9. That thereupon, the plaintiffs, after due notice to 
the defendant, Washington Technical School, Inc., and 
with its consent, entered and took possession of the prem¬ 
ises as the agent of, and for the purpose of reletting the 
said premises for the defendant and not otherwise. 

10. That plaintiffs had made diligent effort to relet 
the said premises at the best rental obtainable for the 
benefit of the defendant, and that on the 1st day of June, 
1947, relet said premises for the balance of the term at a 
monthly rental of One Hundred and Fifty Dollars 
($150.00). 

11. That the defendant, Washington Technical School, 
Inc., had not paid the rent for the months of March, April 
and May, 1947, amounting to Seven Hundred and Eighty 
Dollars ($780.00) and also the difference in rental for the 
balance of the respective leases, covering the months of 
June, 1947 to and including October, 1948, amounting to 
One Thousand Eight Hundred and Seventy Dollars ($1,- 
870) thus totalling Two Thousand Six Hundred and Fifty 
Dollars ($2,650.00); that payment of such rent has been 
demanded of the defendants and has been refused. 

12. That the defendant Corporation, in violation of 
its covenant to surrender the premises in as good state 
and condition as reasonable use and wear thereof would 
permit; failed so to do, in that the walls, ceilings and 
floors were torn, defaced, filthy, and oily, that the prem- 
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ises were left full of rubbish, that the plaintiffs were put 
to great expense in placing the premises in habitable or 
tenantable condition, all to their damage in the sum of 
Three Hundred and Fifty Dollars ($350.00). 

13. That the plaintiffs have duly performed on their 
parts all the conditions and covenants of said lease by 
them to be performed. 

WHEREFORE, the plaintiffs demand judgment against 
the defendants for the sum of Three Thousand Dollars 
($3,000.00), with interest thereon from the 1st day of 
March, 1947, together with the costs of this action. 

/s/ Howard Vogel 
Attorney for Plaintiffs 

Filed Jun 19 11:45 AM ’48 Municipal Court D. C. 

3 DISTRICT OF COLUMBIA, S.S. 

Philip and Sonia Diatz, being first duly sworn on 
oath depose and say that they are the plaintiffs in the 
above entitled cause, and that the foregoing is a just and 
true statement of the amount due to them by the defend¬ 
ants. 

/s/ Philip Diatz 
/s/ Sonia Diatz 

Subscribed and sworn to before me this 18th day of 
June, 1948. 

SEAL /s/ T. E. Norris 

Notary Public, D. C. 

My Commission Expires Oct. 16, 1949. 

Filed Jul 28 10:09 AM ’48 Municipal Court D. C. 

4 Answer of Defendants 
Washington Technical School, Inc., 

and Eugene Sobel 

I 

The Complaint fails to state a cause of action against 
these defendants upon which relief can be granted. 
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II 

1. These defendants admit the allegations of para¬ 
graph 1 of the Complaint. 

2. These defendants deny the allegations of paragraphs 
2, 3, 4, 5, and 6 of the Complaint so far as it applies 
to them. 

3. These defendants neither admit nor deny the alle¬ 
gations of paragraph 7 of the Complaint. 

4. Washington Technical School, Inc., denies the alle¬ 
gations of paragraph 8 of the Complaint in so far as said 
paragraph refers to a demand for rent. 

5. These defendants deny the allegations of paragraphs 
9, 10, 11, 12, and 13 of the Complaint as the allegations 
in said paragraph apply to them. 

in 

Further answering the allegations of the Complaint, 
these defendants state that the plaintiffs failed and re¬ 
fused to properly heat the premises in question and there¬ 
by breached their obligations in connection with any al¬ 
leged Lease Agreement for the premises. 

WHEREFORE, the premises considered, these defend¬ 
ants demand that the Complaint be dismissed against them, 

vnfVi nncts 

KAMEROW & KAMEROW 
By /s/ Allen Kamerow 

Attorneys for Defendants 
Washington Technical School, Inc. 
and Eugene Sobel 

Demand for Jury Trial 

Defendants Washington Technical School, Inc. and Eu¬ 
gene Sobel demand a trial by jury. 

KAMEROW & KAMEROW 

BY /s/ Allen Kamerow 
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Copy of the above Answer of Defendants Washington 
Technical School, Inc., and Eugene Sobel mailed, postage 
prepaid this 26th day of July, 1948 to Howard Vogel, 
attorney for plaintiffs, 1037 Investment Bldg., Washing¬ 
ton, D. C. 

KAMEROW & KAMEROW 

By /s/ Allen Kamerow 

• • • • 

8 Pltfs. Ex. 1 

• * • * 

1 And the said lessees covenant that they will not carry 
on any business therein (except that of School) nor sublet 
the said premises or assign this lease in whole or in part 
without the consent in writing of said lessor_; • • • 

• * • • 

21 Verdict of the Jury 

September 15, 1949: Jury trial resumed. Ver¬ 
dict for Plaintiffs for $2,650.00 against Eugene Sobel only. 
Further; Verdict for defendant Washington Technical 
School, Inc. Judge Scott. 

Entered on Docket 9/16/49. 

• • • • 

24 Action of the Court on Defendant’s Motion 
for Judgment N. 0. V. or for a New Trial 

November 14, 1949: Defendant’s motion for a new 
trial overruled. Defendant’s motion for judgment non 
obstante veredicto granted and judgment is hereby en¬ 
tered for defendant Eugene Sobel only and costs. Judge 
Scott. 

• • • • 
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Action of the Court on the Motion 
* for Rehearing 

November 23, 1949: Plaintiff’s motion for rehearing 
of Motion for judgment N. 0. V. or New Trial, overruled. 
Judge Scott. 

Filed Dec 1 3:46 PM ’49 Walter F. Bramhall, Clerk of 
Municipal Court, Washington, D. C. 

29 THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 
CIVIL DIVISION 

PHILIP DIATZ and SONIA DIATZ 

Plaintiffs 

VS. 

WASHINGTON TECHNICAL SCHOOL, INC., et al 

Defendants 

No. A 25,219 
Notice of Appeal 

Notice is hereby given that Philip Diatz and Sonia Diatz 
appeal to The Municipal Court of Appeals for the District 
of Columbia from the order of this court entered on the 
23rd day of Nov., 1949. 

Names and addresses of parties 
or attorneys to be served: 

Kamerow & Kamerow, Attys. for 
Defendants, Washington Technical 
School and 
Eugene Sobel 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

Howard Vogel, 

Attorney for Plaintiffs 
653 Washington Building 
.Washington 5, D. C. [ 

EX-8500 
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• • • • 

Filed Jan 19 1950 Walter F. Bramhall Clerk of 
Municipal Court, Washington, D. C. 

31 IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 
CIVIL DIVISION 

PHILIP DIATZ and SONIA DIATZ 

Plaintiffs 

vs. 

WASHINGTON TECHNICAL SCHOOL, INC. 
and EUGENE SOBEL and JULIAN JUNSCH 

Defendants 

Civil Action No. A-25,219 

Supplemental Designation of Statement of Proceedings 

and Evidence 

Counsel for the respective parties, having conferred 
with the Trial Court, designate the following to be a 
statement of the pertinent facts on the issues of the case: 

After the jury was sworn in and after the attorney for 
the plaintiffs had made an opening statement, counsel for 
the defendant moved for a directed verdict on the open¬ 
ing statement, which motion was denied. Thereupon, the 
Court proceeded to take testimony. 

The plaintiff Sonia Diatz testified upon direct exam¬ 
ination that Julian Junsch, trading as the Washington 
Technical School, Dr. Philip Diatz, and Mrs. Sonia Diatz 
signed a lease in the presence of one another for the rental 
of premises 2035 K Street, N. W., Washington, D. C., com¬ 
mencing November 1, 1946, and ending October 1, 1948. 
Said lease was introduced into evidence. 

Said plaintiff further testified that although the rent 
was due on the first of each month Mr. Junsch did not 


pay the December rent until December 20, 1946. 

32 Said plaintiff then testified that she had a con¬ 
versation with Mr. Sobel on January 14, 1947, at 

which time she discussed with him a proposed assign¬ 
ment of the lease existing on the premises in question. 
The full testimony, as reported, given by said plaintiff 
on this point is as follows: 

DIRECT: 

Q Will you please explain what conversation you had 
with Mr. Sobel regarding the payment of the rent 
from January on? Please explain that to the jury. 
A When my agent told me that Mr. Sobel had paid 
the rent, not Mr. Junsch, for the month of January and 
wanted the lease assigned to him I went down to Mr. 
Sobel’s office on Ninth Street, the wholesale jewelry firm, 
to confer with him regarding this matter because I didn’t 
know Mr. Sobel. I hadn’t met him, and I hadn’t talked 
to him. I didn’t know who he was, and so I did, and I 
met him, and I said, “Mr. Sobel, I’m Mrs. Diatz. My 
husband and I, as you know, own this building, and we 
rent it to the school, the Washington Technical School, 
the third floor, and,” I said, “I understand through my 
agent, Mr. Murray, that you are taking over the school.” 
And he says, “That is correct.” He says, “Mr. Junsch 
owes us money for materials that he has promised us, and 
it is to our interest to take over the management of the 
school because it isn’t being managed in the best way 
and they owe us money, and we’d like to have the lease 
assigned to us,” Mr. Sobel talking. And I said, “Well, 
Mr. Sobel, you are in business here.” I said, “As far 
as we are concerned,” I said, “that would 

33 be all right.” He said, “Well, I’ll tell you, Mrs. 
Diatz,” he said, “we are having the school incor¬ 
porated, and,” he said, “I would rather wait until the 
incorporation papers come through before we make up 
the lease in writing.” I said, “Well, that’s all right. 
When will it be?” He says, “By the end of the month.” 
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Subsequently, Mrs. Diatz further testified that she ap¬ 
prised Mr. Sobel that Junsch had not paid for electric 
current for November and December, 1946. Mrs. Diatz 
stated that Sobel took out his Sobel Jewelry Company 
check book and gave her a check for $15.00. This was on 
or about January 14,1947. 

MB. VOGEL: . . . We did serve a subpoena duces 
tecum upon Mr. Sobel to produce this check for the pay¬ 
ment of this electricity in addition to producing canceled 
checks for the payment of the February rent. 

THE COURT: I thought he said there was no notice 
served. 

MB. VOGEL: This subpoena duces tecum had been 
served. 

THE COURT: Was that returned by the marshal? 

MB. KAMEBOW: Yes, he served the subpoena duces 
tecum. If he wants to put the defendant on the stand 
and question him under that subpoena I have no objec¬ 
tion, of course. 

THE COURT: If there is a subpoena duces tecum 
served on him to produce certain records he has a right 
to now call upon him. Now, where are they ? 

MB. KAMEBOW: Yes, I think that the orderly 
thing would be to put him on the stand and ask him if 
he has those records. 

THE COURT: No. He can call upon him now. If 
he wants to use them at this time he has a right to have 
them. 

MB. KAMEBOW: Then we say this: we don’t have 
them and we have no objection to the introduction of sec¬ 
ondary evidence on that ground. 

34 THE COURT: Secondary evidence. You have 
a right now, he says—I mean, just as he says, they 
don’t have them, so you have a right now to introduce 
secondary evidence; any evidence that would tend to estab¬ 
lish the fact which you have in mind bring to the atten¬ 
tion of the jury. 
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MR. VOGEL: The only secondary evidence that we 
have is the testimony that has just been brought for¬ 
ward by Mrs. Diatz. 

THE COURT: Yes, this lady has testified that she 
actually received the checks from him and that she pre¬ 
sented them to the payee, didn’t she? 

MR.VOGEL: Yes. 

• • * • 

Q. Will you please explain to the jury what Mr. Sobel 
said to you with reference to receiving an assignment 
from Mr. Junsch of the Washington Technical School? 
A Mr. Sobel told me when I was in his office that he 
would have to take over the Washington Technical School 
because the school owed the firm—The Sobel Wholesale 
Jewelry firm a good bit of money for materials purchased 
from them and that he was doing so and that he intended 
to take part in the management, Mr. Sobel intended to 
take part in the management of the school. 

THE COURT: I think you have already told us that. 
He asked you about the assignment. 

MR. VOGEL: Yes, Your Honor. Did the Washing¬ 
ton Technical— 

35 THE COURT: She hasn’t answered your ques¬ 
tion. You asked her about the assignment. She is 
telling us the same thing she told us before. 

THE WITNESS: And I also mentioned that Mr. 
Sobel asked to have the lease assigned to the Washing¬ 
ton School, the Washington Technical School, Incorpo¬ 
rated, but would we be good enough to wait until the 
papers came back from Delaware which, I believe that I 
said that he said, would be by the end of the month, 
January. 

• • # • 

A Mr. Sobel told me that he was taking over the 
school from Mr. Junsch, and wanted the lease assigned 
to him, but he asked me to wait until the end of January 
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because the school was being incorporated and he pre¬ 
ferred to have it in the name of the corporation, since he 
had his own wholesale jewelry business, you see, and he 
didn’t want to make a lease for him self, but he wanted 
it in the name of the school incorporated, and I agreed 
to that. 

Q Then he didn’t tell you that he wanted an assign¬ 
ment at that time? A I have stated exactly what he 
told me. 

Q Please answer my question. He did not at that 
time ask you for an assignment, did he, for your consent 
to an assignment? A He said he wanted an assignment 
of the lease but asked me to wait to put it actually in 
writing until the incorporation papers came through. 
That’s what he said. 

Q And you said you would wait and give it to him in 
writing later, didn’t you? A I said that would be agree¬ 
able to me if he wanted to wait until the incorporation 
papers came through; that’s right. 

36 Q And you said at that time you would give 
him the consent? A I gave him my consent in 
person the day I was there. I gave him my consent at 
the time. 

Q Did you give him consent then, or did you say 
you would give him consent when his corporation was 
formed? A I gave him my consent there, but I would 
wait until the papers were through. 

Q Isn’t it true, Mrs. Diatz, that Mr. Sobel had no dis¬ 
cussion with you concerning this lease agreement? A 
No, sir. 

Q Isn’t it true that nothing had ever been called to 
your attention before or after this day in January that 
Mr. Sobel said he had received an assignment of the 
lease? A That isn’t so. 

Q It is not so? A It is not so. 

Mrs. Diatz further testified that in March, 1947, she 
and her agent, Mr. Murray, went to see Mr. Sobel at his 
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jewelry store to get the keys of the premises formerly 
occupied by the Washington Technical School, Inc., of 
which she said Mr. Sobel was an officer. She testified 
that Mr. Sobel stated, “I will turn over the keys to you 
upon the provision that you give me a written release in 
writing from any obligation on the assignment on the 
lease.’’ Mrs. Diatz testified that she refused to give him 
such a release, but stated that she was willing to deduct 
the amount of the rental that she would receive from a 
future tenant. She testified that Mr. Sobel still insisted 
on a complete release and that she and Mr. Murray left 
without the keys. 

Mr. Joseph Murray was then called as a witness for 
the plaintiffs. Said witness testified that the December, 
1946, rent was not paid when due and that he had to see 
Mr. Junsch quite a few times before he received the rent 
on about December 21. 

37 Said witness further testified that on January 3 
or 4 Mr. Sobel phoned him and asked if it would be 
all right if he paid the rent on the 10th, since that was the 
time of the month he issued his checks. The witness told 
him that he would have to check with the plaintiff Mrs. 
Diatz. The witness further testified that Mrs. Diatz did 
consent and that the defendant Eugene Sobel mailed his 
check on January 10, which check the witness testified 
was signed by the defendant Eugene Sobel. 

The witness further testified that said defendant told 
him that he was taking over the school because Mr. Junsch 
owed him a considerable amount of money for tools and 
equipment and that on January 3 or 4, 1947, Mr. Sobel 
asked the witness if he could get an assignment of the 
lease and the witness again said that he would have to 
get the consent of Mrs. Diatz. The witness testified that 
he called Mrs. Diatz and obtained her consent and told 
Mr. Sobel that it would be all right. This was on January 
3 or 4, 1947. Said witness identified Defendant’s Exhibit 
No. 2 as his original ledger sheet, showing collection of 
rents from Washington Technical School. 
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Mrs. Diatz testified that she tried to rent the property 
for as much as possible, particularly since Dr. Diatz was 
sick during this period. After three months of vacancy, 
and a holding out for $260.00, she rented the premises 
for $150.00 per month to William A. Jarvis (Lease Agree¬ 
ment, Plaintiff’s Exhibit No. 4). Subsequently, a new 
tenant, Mr. William A. Brown, was procured by Mr. 
Jarvis (Lease Agreement, Plaintiff’s Exhibit No. 5). 

Mr. Murray testified that he received the check for 
February rent, bearing the signature of Mr. Eugene 
Sobel. 

Mr. Murray testified that in March, 1947, Mrs. Diatz 
and he went to Sobel at his jewelry store to get the keys 
but he refused to surrender them unless Mrs. Diatz gave 
him a written statement of release. They left without 
the keys. 

38 He further testified that it was about December 
25, 1946, that he was told by Sobel that Junsch 
had assigned the lease to him. 

Mr. Murray testified that Junsch, too, had asked him 
permission that he might assign the lease to Sobel, but 
he told him that he would have to ask the owner which 
he did, and that Mrs. Diatz consented to the assignment 
' to Sobel towards the end of December, 1946. 

Question by Mr. Kamerow, defense counsel. 

“Did there ever come a time when you considered that 
the Washington Technical School, Inc., a Delaware Cor¬ 
poration, was a partner to this whole thing?” 

Answer by Mr. Murray: 

“No, I did not, because every time I asked them about 
1 it they said it was in the process of being incorporated.” 

On January 8, 1947, Mr. Murray t/a Murray Company, 
a Corporation, filed suit against Washington Technical, 
J. W. Junsch, for non-payment of January rent. “The 
reason I did it, because we had decided that it was taking 
so long to collect the rent for the month of December that 
we would get the hop on them this month-”. (De¬ 

fendant’s exhibit No. 1, L. & T. #150529). 
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On January 11th, the check for rent was received by 
Murray. He testified as follows: 

Q And did you receive this check from Mr. Sobel for 
the January rent? A Yes, sir, I did. 

Q Do you recall whose signature appeared on that 
check? A Mr. Eugene Sobel’s signature was on that 
check. 

Q Mr. Eugene Sobel’s. Do you recall whether the 
Washington Technical School, Inc., appeared any place 
on that check? A No, I am not sure. 

39 MR. YOGEL: I have asked the defendant to 
produce that check. I was wondering whether they 
were able to locate it since lunch time. 

MR. KAMEROW: No. 

BY MR. VOGEL: 

Q Who paid the February rent? A February rent 
was paid by Mr. Eugene Sobel. That arrived at our 
office about the fifth. 

Q About the fifth of January? A About the fifth. 

Q And do you recall whose check this was? A Just 
a minute? Did you say January or February? 

Q I beg your pardon. The February rent. The Jan¬ 
uary rent had been paid. Now, the February rent. Do 
you recall whose name appeared on the check for the 
February rent? A Mr. Eugene Sobel’s name appeared 
on the check. 

Q Do you remember whether any other names ap¬ 
peared on that check? A No, I do not. 

Q Would you please explain to the jury what hap¬ 
pened—did you receive the rent for March? A No, we 
did not. They moved out. 

Julian W. Junsch testified by written interrogatories as 
a witness for the plaintiffs. Said witness testified that 
about the latter part of November, 1946, he approached 
the defendant Eugene Sobel and said that he was looking 
for a partner to help him run the school, as it was im¬ 
possible for him to do all the work himself. Said witness 


16 A 


testfiied that Eugene Sobel suggested that he buy a one- 
half interest in the business, and said witness testified 
that he told Eugene Sobel that this would be agreeable 
to him. 

The witness Julian Junsch testified that he sold a one- 
1 half interest in the business to Eugene Sobel for $1,000.00 
1 and that the original arrangement was to incorporate 
the Washington Technical School and that Julian 
1 40 Junsch would be president and the defendant Eu¬ 
gene Sobel would be secretary. Said witness fur- 
1 ther testified that he had not signed a check for the 
January, 1947 rent. 

The witness Julian Junsch further testified as follows: 

“When Eugene Sobel and I discussed the sale, he told 
me that he was going to renovate the place, put in new 
lighting fixture and rebuild the office. I told him that 
he was to assume the lease and that is when he went 
ahead with the renovation of the school.” 

Attached to the above deposition is a bill of sale dated 
January 20, 1947, entered into between Julian Junsch 
as seller and Eugene Sobel as purchaser, of 50 shares 
of stock of the Washington Technical School, Inc., which 
comprised the entire amount owned by Junsch. 

Eugene Sobel — Cross-examination 

Sobel had been served with a subpoena duces tecum to 
produce the original of the bill of sale entered into be¬ 
tween himself and Julian Junsch. This was not pro¬ 
duced. 

He was asked by plaintiff’s counsel, Mr. Vogel: 

“Q ... Do you remember when this bill of sale was 
signed! A I believe it was in November or the early 
part of December, 1946. 

Q Then it is possible that it might have been some¬ 
time in November? A Only the latter part, it couldn’t 
have been the early part. 
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Eugene Sobel further testified that about one month 
before the trial of this case, he divested himself of all in¬ 
terest in the Washington Technical School, Inc. 

Plaintiff subpoened the Washington Loan and Trust 
Company for records and bank statements of the Wash¬ 
ington Technical School, Inc. At the trial, the repre¬ 
sentative of the bank produced the following records: 
41 1. A resolution adopted December 3, 1946, by 

the Board of Directors of the Washington Technical 
School, Inc., authoriznig the following officers to sign 
checks: 

Julian Junsch, President 

Harold Sobel, Vice-President 

Eugene Sobel, Secretary-Treasurer. 

This resolution is signed and sealed by Eugene Sobel, 
December 3,1946. 

2. Bank statements showing that the Washington Tech¬ 
nical School, Inc., had issued checks in the amount of 
$260.00 for December 1946, January, 1947, February, 1947. 
This amount coincides with the rental at 2035 K Street, 
N. W. and is the only figure of such amount in each of the 
said months. 

Julian Junsch testified that he had never at any time 
assigned in writing the lease agreement in question to 
the defendant Eugene Sobel or to the defendant Wash¬ 
ington Technical School, Inc. 

Plaintiff’s Requested Instruction No. 1—Approved 

As Modified 

The Court instructs the jury that if you find from 
the evidence that the defendant, Washington Technical 
School, Inc., went into possession of the property leased, 
after having purchased the business from Julian W. 
Junsch, the lessee, trading as the Washington Technical 
School, which sale is evidenced by the Bill of Sale, dated 
December 3, 1946, and the new Corporation notified the 
plaintiff lessors that it had acquired an assignment of 
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the lease, and paid the rent for the succeeding month 
and promised to continue to pay rent under the lease, 
and the plaintiff lessors consented and accepted the de¬ 
fendant Washington Technical School, Inc., as their 
tenant, such facts constituted the defendant Corporation 
as a tenant under the lease, entitling the plaintiff lessors 
to recover subsequent installments of rent, though the 
assignment was not in writing, as required by the lease 
and was void under the Statute of Frauds. 

42 Baker vs. Maier Zobelein Brewery, 74 Pacific 
Reporter 22 

Mars vs. Spanos, 139 F. 2nd 369 

Smith Powers Logging Co., et al, vs. Bemitt, et al, 237 
F. 570 

D. C. Code 1940, Sect. 12-301, 

An oral agreement creating an interest in land which 
has been carried into effect is valid. 

At the termination of the plaintiffs 9 case, counsel for 
the defendant moved for a directed verdict in favor of 
the defendants Washington Technical School, Inc., and 
Eugene Sobel. Said motion was denied by the Court. 
The above instruction was allowed over the defendants 7 
objection. 

The defendants Eugene Sobel and Washington Tech¬ 
nical School, Inc., introduced into evidence records of the 
Municipal Court for the District of Columbia, Landlord 
and Tenant Branch, Case No. L. & T. 150-259, which case 
was filed on January 8, 1947. Said complaint was for 
non-payment of rent and was signed by Joseph R. Mur¬ 
ray. The caption of the case was as follows: 

Murray Co., a corporation, 1229 L St., N. W. 

Plaintiff 


vs. 

Washington Technical School 
J. W. Junsch 

2035 K St., N. W.—3rd floor 

Defendant 
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The defendant Eugene Sobel testifying as a witness in 
his own behalf denied that he had ever requested any 
assignment of the lease to him or to the corporation. 

After both counsel had rested, counsel for the de¬ 
fendants Washington Technical School, Inc., and Eugene 
Sobel made a motion for a directed verdict in favor of 
either or both defendants, which motions were denied. 

The jury returned a verdict in favor of the defendant 
Washington Technical School, Inc., and against the de¬ 
fendant Eugene Sobel in the amount of $2,650.00. 

Thereafter, defendant Eugene Sobel by and through his 
attorneys moved the Court for a new trial or in the alter¬ 
native for a judgment non obstante verdicto; and, after 
argument of the same, the Court took said motion under 
advisement and thereafter entered an order granting the 
judgment non obstante verdicto. 

/s/ Howard Vogel 
Howard Vogel 
Attorney for Plaintiffs 
653 Washington Building 
Washington 5, D. C. 
EX-6500 

This is to certify that I personally served a copy of 
the foregoing Supplemental Designation of Statement of 
Proceedings and Evidence on Stanley H. Kamerow, 1010 
Vermont Avenue, N. W., Washington, D. C., this 18th 
day of January, 1950. 

/s/ Howard Vogel 
Howard Vogel 
Attornev for Plaintiffs 

I CONSENT: 

KAMEROW & KAMEROW 

By /s/ Stanley H. Kamerow 
Attornevs for Defendants 

APPROVED: 

/s/ Judge Scott 

TRIAL JUDGE 

Jan. 20th, 1950 
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44 Cleric’s Memorandum 

Order of the Trial Court extending the time within 
which to file the objections to the Statement of Proceed¬ 
ings and Evidence to and including December 22, 1949. 

Order of the Municipal Court of Appeals extending 
the time within which to settle the Statement of Proceed¬ 
ings and Evidence to and including January 20, 1950. 

Oral order of attorney for appellant substituting the 
deposition of Julian W. Junsch taken April 21, 1949 for 
the one taken March 30, 1949 as called for in the Designa¬ 
tion of Record. (Item 4) 

Oral order of attorney for appellant withdrawing por¬ 
tions of reporter’s transcript as called for in the Designa¬ 
tion of Record. (Item 11) 

• * • • 

Filed Feb 11950 C. Newell Atkinson, Clerk 

49 THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

PHILIP DIATZ and SONIA DIATZ 

Appellants 

vs. 

EUGENE SOBEL, et al 

Appellees 

No. 902 

Motion to Dismiss 

Now come the appellees in the above entitled case, by 
and through their attorneys, and move this Honorable 
Court to dismiss the appeal filed herein upon the ground 
that the appeal in this case was taken from a non-appeal- 
able order of the Court below. 

• • • • 
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53 KAMEROW & KAMEROW 

by /s/ Stanley H. Kamerow 

Stanley H. Kamerow 

by /s/ Allan L. Kamerow 

Allan L. Kamerow 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorneys for Appellees 
* • • • 


60 PHILIP DIATZ and SONIA DIATZ, 

Appellants, 

v. 


WASHINGTON TECHNICAL SCHOOL, INC., 
EUGENE SOBEL, et al., Appellees. 

No. 902 

October Term, 1949. 


Order 

I, Nathan Cayton, Chief Judge of the Municipal Court 
of Appeals for the District of Columbia, hereby disqualify 
myself from any participation in the hearing or decision 
of this case. 

Nathan Cayton, 

Chief Judge. 

February 7,1950. 

* • • • 
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PHILIP DIATZ and SONIA DIATZ, 

Appellants, 


v. 


WASHINGTON TECHNICAL SCHOOL, INC., 
EUGENE SOBEL, and JULIAN W. JUNSCH, 

Appellees. 

No. 902 

October Term, 1949. 
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Order 

Ordered that action on appellees’ motion filed Feb¬ 
ruary 1, 1950, to dismiss the appeal be reserved until the 
hearing of the appeal on its merits. 

BY THE COURT: 

Andrew M. Hood, 

Associate Judge. 

February 7, 1950. 

62 PHILIP DIATZ and SONIA DIATZ, 

Appellants, 

v. 

WASHINGTON TECHNICAL SCHOOL, INC., 
EUGENE SOBEL, and JULIAN W. JUNSCH, 

Appellees. 

No. 902 

October Term, 1949 
Order 

The Honorable Nathan Cavton, Chief Judge, having 
filed an order disqualifying himself from participation 
in the hearing or decision of the above entitled cause, It 
is ordered by the Court that the Honorable George P. 
Barse, Chief Judge of the Municipal Court for the Dis¬ 
trict of Columbia, be, and he is hereby, designated to sit 
as a member of this Court in said case. 

Andrew M. Hood, 

Associate Judge. 

• • • • 


March 23,1950. 
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64 THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 902 

PHILIP DIATZ and SONIA DIATZ, Appellants, 

Y. 

WASHINGTON TECHNICAL SCHOOL, INC., and 
EUGENE SOBEL, Appellees. 

Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued March 27, 1950 Decided May 4, 1950) 

Howard Vogel for appellants. 

Stanley H. Kamerow, with whom Allan L. Kamerow 
was on the brief, for appellees. 

Before HOOD and CLAGETT, Associates Judges, and 
BARSE* Chief Judge, The Municipal Court for the Dis¬ 
trict of Columbia, sitting by designation. 1 

HOOD, Associate Judge: Appellants, Philip and Sonia 
Diatz, commenced this action against appellees, Washing¬ 
ton Technical School, Inc. and Eugene Sobel, to recover 
rent due on the unexpired term of a lease. The action 
was tried before a jury which returned a verdict for the 
appellants against Eugene Sobel only. On motion of Sobel 
to have the verdict set aside and judgment entered in 
accordance with his motion for a directed verdict, or in 
the alternative for a new trial, the court entered judgment 
for Sobel and denied the motion for a new trial. This 
appeal followed and relates only to the judgment as to 
Sobel. 

Appellee has moved to dismiss the appeal because the 
notice of appeal states that the appeal is from the order 


1 Code 1940, Supp. VII, 11-771. 
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of the 23rd day of November, which order was one deny¬ 
ing a motion for rehearing of the motion for judgment. 
Generally an order denying a motion for rehearing, a mo¬ 
tion for a new trial or other like order is not an appeal- 
able order. The notice of appeal should have specified 
the order granting judgment as the order appealed from 
instead of the order denying the rehearing. However it 
is obvious that the appeal was intended to be from the 
order granting judgment and appellee concedes that, be¬ 
cause the motion for rehearing extended the time for 
appealing, the notice was timely filed even as to that order. 
Under these circumstances we may treat the notice as 
an appeal from the judgment. Safeway Stores v. Coe, 
78 U. S. App. D. C. 19, 136 F. 2d 771, 148 A. L. R. 782. 
Cf. Indemnity Ins . Co. v. Reisley, 2 Cir., 153 F. 2d 296, 
cert, denied, 328 U. S. 857. This brings us to the merits 
of the appeal. 

It appears from the record that appellants leased the 
premises involved to one J. A. Junsch and Washington 
Technical School for a term of two years commencing on 
the first day of November 1946. Junsch paid the first 
monthly installment of the annual rent, and the remain¬ 
ing installments were to be paid on the first day of each 
month. Junsch was tardy in the payment of the Decem¬ 
ber rent and when the January rent was not paid on 
due date an action was commenced by appellants 9 rental 
agent for possession of the premises. According to the 
testimony of the rental agent this suit was withdrawn 
when Sobel paid the January rent. Sonia Diatz testified 
that she had gone to Sobel’s place of business (a jewelry 
shop) at his request for consent to assignment of the 
lease and in the course of conversation wfith him con¬ 
sented to the assignment. The February rent was paid 
but on or about the first of March 1947 the premises were 
abandoned and no further rent was paid under the lease. 
It also appears from the record that the Washington 
Technical School was incorporated in Delaware about 
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December 3, 1946 (after the lease was granted), with 
Eugene Sobel as one of the officers of the corporation. 
Sonia Diatz and the rental agent both testified that they 
had no knowledge of the incorporation until after the 
premises were abandoned. They also stated that they 
were told by Sobel in January that he was planning to 
have the school incorporated but the papers had not yet 
come through. 

The appellants did not attempt to predicate liability 
of Sobel upon any agreement between Sobel and them¬ 
selves, but rather upon the claim that Sobel was assignee 
of the lease given to Junsch. It is well settled that the 
assignee of a lease is liable to the lessor on the covenant 
in the lease to pay rent even though there is no agree¬ 
ment to that effect between the lessor and the assignee. 
See Smith v. Pickford, 66 App. D. C. 206, 210, 85 F. 2d 
705, 709; T. A. D. Jones Co. v. Winchester Repeating 
Arms Co., 2 Cir.,'6 1 F. 2d 774; 52 C. J. S., Landlord 
and Tenant, §528; Jones, Landlord and Tenant, §455; 
Tiffany, Landlord and Tenant, p. 1126. The liability of 
the assignee is based on the fact that he is in privity 
of estate with the lessor and therefore bound on the 
covenants which run with the land. 

An assignment of a lease however conveys an interest 
in realty and comes within the statute of frauds if for 
a greater term than one year. Code 1940, 12-301. The 
appellants were not able to prove a written assignment 
and if they are so required to do then the court below 
did not err in setting aside the verdict and entering 
judgment for appellee Sobel. However it is well estab¬ 
lished that an oral agreement creating an interest in 
land which has been carried into effect is valid and 
enforceable. Mars v. Spanos, 78 U. S. App. D. C. 230,139 
F. 2d 369. Where the lessee turns the premises over to 
the assignee and the assignee enters into possession with 
the consent of the lessor and pays rent, the assignment 
is complete and the rights and liabilities of the parties 
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are not affected by the statute. Mars v. Spanos, supra; 
Baker v. J. Maier & Zobelein Brewery, 140 Cal. 530, 74 
P. 22; Dewey v. Paine, 19 Neb. 540, 26 N. W. 248; Tyler 
Commercial College v. Stapleton, 33 Okla. 305, 125 P. 
443, 42 L. R. A. (N. S.) 162. See also 37 C. J. S, Frauds, 
Statute of, §240; Jones, Landlord and Tenant, §§151, 
442; Tiffany, Landlord and Tenant, §§ 154, 158. The only 
question which remains is whether on consideration of 
all the evidence and reasonable inferences therefrom in 
a light favorable to appellant the only result that can be 
reached is that appellants did not prove an executed 
assignment to Sobel under the above rule. 

The record discloses that Junsch testified that he sold 
his interest in the school to Sobel and that Sobel as part 
of the sales agreement assumed the lease. There is also 
testimony by Sonia Diatz that Sobel said he was taking 
over the school and wanted the lease assigned to him and 
that she gave consent to the assignment. Sonia Diatz 
testified that Sobel at the time of the discussion reim¬ 
bursed her for money she had been required to expend on 
a utility bill which Junsch was obligated to pay under 
the lease. The rental agent testified that Sobel said 
Junsch had assigned the lease to him, and that Sobel ob¬ 
tained permission to pay the January rent on the 10th 
of the month as that was the time he issued his checks. 
He also stated that the January and February rent was 
paid by checks bearing Sobel’s signature, although he 
could not say whether any other name was on the checks. 
Mrs. Diatz and her agent also testified that when in 
March she and the agent asked Sobel for the keys to the 
premises, he said he would turn over the keys provided 
she would give him a release from any obligation on the 
assignment of the lease, and when she refused to give the 
release he refused to surrender the keys. The fact that 
the school had been incorporated; that Sobel was on of¬ 
ficer who had authority to issue checks; that the corpo- 
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ration occupied the premises and that Sobel denied any 
assignment to him was sufficient to raise a question as 
to whether Sobel or the corporation paid the rent and 
possessed the premises. However it did not compel a 
verdict for Sobel for the school as a corporation could 
have occupied the premises and possession could have 
been in Sobel as it had been in Junsch. The testimony 
for appellants along with the fact that Sobel failed to 
produce the canceled checks on subpoena and offered no 
proof other than a denial that he had requested an as¬ 
signment presented a question of fact as to whether Sobel 
had obtained an assignment, entered into possession with 
the consent of the lessors and paid rent. 

Appellee also contends that there is no evidence that 
Philip Diatz ever consented to the assignment. However 
it may reasonably be inferred from the testimony of Sonia 
Diatz that she was not only acting for herself but also 
for her husband when she consented to the assignment. 

The motion for new trial having been denied and ap¬ 
pellee having cross-assigned no error with respect to rul¬ 
ings of law at the trial, as he would have done, 2 it follows 
that the that the judgment of the trial court must be re¬ 
versed with instructions to enter judgment for appellants 
on the verdict of the jurv. 

65 THURSDAY, MAY 4, 1950. 

The Court met pursuant to adjournment. Pres¬ 
ent: The Honorable Nathan Cavton, Chief Judge, An¬ 
drew M. Hood and Brice Clagett, Associate Judges. 

Before Andrew M. Hood and Brice Clagett, Associate 
Judges, and George P. Barse, Chief Judge of Municipal 
Court, sitting by designation. 


2 Montgomery! Ward & Co. V. Duncan, 311 U. S. 243; cf. Marsh v. 
Illinois Cent. R. Co., 5 Cir., 175 F. 2d 498. 
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PHILIP DIATZ and SONIA DIATZ, Appellants, 

v. 

WASHINGTON TECHNICAL SCHOOL, INC., 
and EUGENE SOBEL, Appellees. 

No. 902 

October Term, 1949. 

Appeal from the Municipal Court for the District of 
Columbia, Civil Division. This cause came on to be heard 
on the transcript of the record from the Municipal Court 
for the District of Columbia, and was argued by counsel. 
On consideration whereof, It is now here ordered and 
adjudged by this Court that the judgment of the said 
Municipal Court, in this cause, be and the same is hereby, 
reversed with costs, and that this cause be, and it is 
hereby, remanded to the said Municipal Court with in¬ 
structions to enter judgment for appellants on the ver¬ 
dict of the jury. 

Andrew M. Hood, 

May 4, 1950. Associate Judge. 

• • • • 

73 THE MUNICIPAL COURT OF APPEALS 
OF THE DISTRICT OF COLUMBIA 

No. 902 

Philip Diatz and Sonia Diatz, Appellants, 

v. 

Washington Technical School, Inc. and 
Eugene Sobel, Appellees. 

Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division 

ON MOTION FOR REHEARING 
Decided June 2, 1950 

Howard Vogel for appellants. 

Stanley H. Kamerow and Allan L. Kamerow for ap¬ 
pellees. 
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Before Hood and Clagett, Associate Judges, and Basse, 
Chief Judge, The Municipal Court for the District of 
Columbia, sitting by designation. 

HOOD, Associate Judge : Appellee has moved for a 
rehearing. His principal point is based on the contention 
that when he abandoned the premises and appellants took 
possession and relet, the privity of estate existing between 
them and him was terminated, and that without privity of 
estate there was no obligation on his part to pay rent. 
For this contention he relies on Lincoln Fireproof Ware¬ 
house Co. v. Greusel, 199 Wis. 428, 224 N. W. 98, opinion 
adhered to, 199 Wis. 437, 227 N. W. 6, 70 A. L. R. 1096. 
That authority lends support to appellee’s contention, 
but in our opinion it is contrary to the law of this juris¬ 
diction. 

It is well settled here that an entry and reletting by a 
landlord does not in and of itself amount to a surrender 
by operation of law. Whether it does or does not depends 
upon whether resumption of possession by the landlord is 
to the exclusion of the tenant with intent to release him 
from liability. In the present case, after appellee had 
abandoned possession he refused to deliver the key to ap¬ 
pellants unless they would give him a release from lia¬ 
bility. He was told he would be released only to the ex¬ 
tent of the rent that would be obtained from a future 
tenant. He was given no release and he did not surrender 
the key. When a lessor refuses to release a tenant and 
notifies him that he looks to him for payment of rent the 
tenant remains liable. Baskin v. Thomas, 56 App. D. C. 
310, 12 F. 2d 845; Slayton v. Jordam, 42 App. D. C. 421. 

This principle does not change and the result is not dif¬ 
ferent because the relationship is that of lessor and as¬ 
signee. The abandonment or surrender by the assignee 
without consent of the lessor does not relieve the assignee 
of liabilitv for rent due for the remainder of the term. 
78th St. & Broadway Co. v. Purssell Mfg. Co., 166 App. 
Div. 684, 152 N. Y. Supp. 52; Bradbury Homes Corp. v. 
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John's Doughnut Shop, 270 N. Y. Supp. 592; McLaughlin 
v. Minnesota Loam, & Trust Co., 192 Minn. 203, 255 N. W. 
839. 

The entry of the landlord and the reletting are regarded 
as done on account of the former tenant. Baskin v. Thomas, 
supra; Slayton v. Jordan, supra; Tiffany, Landlord and 
Tenant, § 182, page 1171. Consequently the privity of 
estate is not terminated. Underhill v. Collins , 132 N. Y. 
269, 30 N. E. 576; Kottler v. New York Bargain House■, 
242 N. Y. 28, 150 N. E. 591. In our prior opinion we cited 
Tyler Commercial College v. Stapleton, 33 Okla. 305, 125 
P. 443, 42 L. R. A. (N. S.) 162, where under facts similar 
to those in the present case the lessor was allowed to 
recover. We adhere to our former opinion. We have 
written at some length because the question raised and 
the authority cited were not presented until the filing of 
this motion. 

With respect to the other points raised by the motion, 
it is sufficient to say we do not agree with them. 

Motion for rehearing denied. 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, the questions are: 

1. A question presented is whether the Municipal Court 
of Appeals may, where a notice of appeal was noted from 
an order denying a motion for a rehearing and it is obvious 
that the appeal was intended to be from the order granting 
judgment and such notice of appeal was timely filed, treat 
the notice as an appeal from the judgment. 

2. A question is whether the evidence in this case sup¬ 
ports the conclusion that the appellant, as assignee, assumed 
the lease and thus obligated himself to pay rent in conform¬ 
ance with that lease. 

3. A question is whether the privity of estate was termi¬ 
nated when the assignee of the original tenant abandoned 
the premises and the landlord took possession and relet the 
premises for the benefit of the assignee. 

I 

4. A question is whether, where there is a lease which by 
its terms cannot be assigned without the consent of the land¬ 
lord, and the same is assigned without the written consent 
of the landlord, if the assignee is bound to the landlord for 
all of the covenants of the lease, including the covenant to 
pay rent for the balance of the term. 

5. A question presented is whether the record in this case 
supports the conclusion of the Municipal Court of Appeals 
that the landlords (appellees) consented to the assignment 
of the lease. 

6. A question is presented whether the evidence in this 
case supported the conclusion of the Municipal Court of 
Appeals that the wife acted for her husband as well as her¬ 
self in consenting to the assignment of the lease. 



COUNTER STATEMENT OF THE CASE. 


SUMMARY OF ARGUMENT_ 

ARGUMENT_ 

I. Where an appeal was noted from an order denying a motion 
for rehearing and it is obvious that the appeal was intended 
to be from the order granting judgment and the notice of 
appeal was timely filed, the appellate court may treat the 
notice as an appeal from the judgment_ 

II, III, IV, V. The evidence as adduced by appellee's witnesses, 
depositions, and writings shows that the appellant did, in fact, 
assume the lease, the appellee did consent to the assignment 
of the lease, and therefore there existed a privity of contract 
as well as a privity of estate._ 

VI. A question is presented whether the evidence in this case 
supported the conclusion of the Municipal Court of Appeals 
that the wife acted for her husband as well as herself in con¬ 
senting to the assignment of the lease._ 


CONCLUSION 
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United States Court of Upprals 

For the District op Columbia Circuit 


No. 10,681 


Eugene Sobel, Appellant , 
vs. 

Philip Diatz and Sonia Diatz, Appellees. 


Appeal from the Municipal Court of Appeals 
for the District of Columbia 


BRIEF FOR THE APPELLEE 

COUNTER STATEMENT OF THE CASE 

Appellee adopts appellant’s statement of the case as 
elaborated by the addition of the following facts: 

Inasmuch as this appeal revolves around the testimony of 
two main witnesses, the designation “appellee” when used 
in this brief, will refer to Mrs. Sonia Diatz and “appellant” 
will refer to Eugene Sobel. 

This action was brought against the appellant-assignee, 
to recover twenty-six hundred and fifty dollars ($2,650.00) 
for the unexpired term under a lease. 
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Appellee and her husband, Dr. Philip Diatz, are the own¬ 
ers of commercial property located at 2035 K Street, N.W. 
They entered into a written lease with a Julian W. Junsch, 
t/a Washington Technical School (unincorporated), for the 
rental of these premises commencing with November 1,1946 
and ending October 1,1948, at a rental of two hundred and 
sixty dollars ($260.00) to be paid on the 1st of each month. 

' Junsch did not pay the second month’s rent until Decem¬ 
ber 20, 1946, although he had been repeatedly approached 
by Murray, appellee’s real estate agent (App. pp. 9A, 13A). 
He was again delinquent for the January 1, 1947 rent so 
Murray filed an L. & T. action on January 8, 1947 against 
Junsch, t/a Washington Technical School, in the Municipal 
Court of the District of Columbia for possession of the 
premises (App. p. 14A). 

The appellant thereupon contacted Murray, and told him 
that he had sold tools and equipment to the Washington 
Technical School and in order to protect his interest as a 
creditor he was taking over the business of the School. He 
explained that he desired the lease to be assigned to him, 
that Junsch had consented and he would be responsible for 
the future rents (App. p. 13A). On January 11,1947, Mur¬ 
ray received the rent check of two hundred sixty dollars 
($260.00) bearing appellant’s signature. (App. p. 15A). 

On or about January 14,1947, appellee had a conversation 
with appellant and consented to the assignment of the lease 
to him. She also apprised him of the sum due her from the 
Washington Technical School for fifteen dollars and eight 
cents ($15.08) for electricity consumed for the months of 
November and December, 1946. The appellant took out his 
Sobel Jewelry Company checkbook and gave her his check 
of fifteen dollars and eight cents ($15.08) (App. p. 10A). 

The appellant then told the appellee that he was having 
the School incorporated and he would rather wait until the 
incorporation papers came through before making up the 
lease in writing, which would be by the end of the month 
(January 31, 1947). In view of this representation, the 
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appellee consented to wait until then for the formal writing 
(App. p. 9A). The deposition of the appellant, taken March 
23, 1949, two years later, brought out the fact that the 
Corporation, contrary to appellant’s representations, had 
come into existence on December 3, 1946, and that the ap¬ 
pellant had been elected secretary-treasurer and was aware 
of such corporate existence. (App. p. 17A). 

The real estate agent received the February, 1947 rent 
bearing appellant’s signature (App. p. 15A). 

About the middle of February, 1947, Murray, the real 
estate agent, testified that the appellant phoned him that 
the School was moving out at the end of the month. Murray 
reminded him that he would be held liable for the unexpired 
term of the lease and on February 17,1947 wrote to him to 
this effect. (Appellee’s exhibit No. 6, App. p. 15A). 

Appellee tried for three (3) months thereafter to rent the 
premises for two hundred sixty dollars ($260.00) per month. 
She could not afford to hold the premises vacant any longer 
and she rented it for one hundred fifty dollars ($150.00) per 
month. (App. p. 14A). 

The appellant, testifying as a witness on his own behalf, 
denied that he had ever requested any assignment of the 
lease to him or to the corporation. (App. p. 19A). 

He further testified on cross-examination that about one 
month before the trial of this case, he divested himself of 
all interest in the Washington Technical School, Inc. (App. 
p. 17A). 

Counsel for appellant moved for a directed verdict both 
at the end of appellee’s case and at the termination of the 
case. The Trial Court denied both and submitted the case 
to the jury. The jury rendered a verdict of Twenty-six 
Hundred and Fifty Dollars ($2,650.00) in favor of the ap¬ 
pellee (plaintiff below) against the appellant, Eugene Sobel, 
but not against the Washington Technical School, Inc. 
(App. p. 19A). 

Thereafter appellant moved the Court for a new trial or 
in the alternative for a judgment non obstante verdicto. 


4 


After argument, the Court took the motion under advise¬ 
ment and thereafter entered an order granting to the appel¬ 
lant judgment non obstante verdicto, and overruling his 
motion for a new trial. 

On Nov. 14, 1949, appellees filed a Motion for Rehearing. 
When this motion came up for argument, the Trial Court 
did not permit counsel for the appellees to argue the motion, 
stating that since he had already granted the motion not¬ 
withstanding the jury’s verdict, he saw no purpose in going 
over the same arguments. Counsel for the appellee pointed 
out that his Honor had been reversed by the Municipal 
Court of Appeals in the case of Oscar Crusade v. Capital 
Transit Company in which the same principles of law were 
involved. The Trial Court replied that the appellee would 
have ample opportunity to uphold this contention by ap¬ 
pealing from his judgment non obstante verdicto, and denied 
the motion for a rehearing on Nov. 23,1949 (App. p. 7). 

SUMMARY OF ARGUMENT 

1. Inspection of the Notice of Appeal, as originally typed 
and filed by the appellees, will show that their intent was 
to appeal from the order granting judgment as the order 
appealed from instead of the order denying the rehearing. 
The appellant concedes that, because the motion for rehear¬ 
ing extended the time for appealing and the notice was 
timely filed even as to that order. Under these circum¬ 
stances, the notice may be treated as an appeal from the 
judgment. The Federal Rules of Civil Procedure, rule 
60(a) (b), authorize relief from judgment or order for mis¬ 
take, inadvertance, surprise or excusable neglect. 

2. The overwhelming weight of evidence produced by the 
appellees’ witnesses, depositions and writings, establishes 
the fact that the appellant agreed to assume the lease obli¬ 
gations yet, in spite of this, he predicates his arguments on 
the contention that he did not assume the obligations of the 
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lease agreement. If our view is deemed to be correct, then 
a privity of contract exists as well as privity of estate, and 
the appellant-assignee cannot shake off his contractural 
liability by merely abandoning the premises. 

3. When a lessor refuses to release a tenant and notifies 
him that he looks to him for payment of rent, the tenant 
remains liable. This principle does not change and the re¬ 
sult is not different because the relationship is that of lessor 
and assignee. 

4. It is well settled that the assignee of a lease is liable 
to the lessor on the covenant in the lease to pay rent even 
though there is no agreement to that effect between the 
lessor and the assignee. The liability of the assignee is 
based on the fact that he is in privity of estate with the 
lessor and therefore bound on the covenants which run with 
the land. Furthermore, we contend that the evidence con¬ 
tradicts appellant’s view that the landlord did not consent 
to the assignment. 

5. The evidence in this case supports the conclusion of the 
Municipal Court of Appeals that the appellee-landlords con¬ 
sented to the assignment of the lease. The record makes it 
obvious that the appellee was induced to accept the appel¬ 
lant because he was well established in business, and there¬ 
fore a desirable tenant, not because he was forming a cor¬ 
poration to limit his personal liability for future rents 
under a lease. 

6. The Municipal Court of Appeals properly concluded 
that where the wife consented to the assignment, an infer¬ 
ence could be drawn from her testimony that she was not 
only acting for herself but for her husband as well. They 
were both parties plaintiff, they both testified in court. The 
appellant submitted no proof, nor made any intimation that 
such an assignment would be contrary to the best interest 
of the husband. 
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Where an appeal was noted from an order denying a 
motion for rehearing and it is obvious that the appeal was 
intended to be from the order granting judgment and the 
notice of appeal was timely filed, the appellate court may 
treat the notice as an appeal from the judgment. 

Inspection of the Notice of Appeal filed by the appellees 
will show that there was typed thereon “An appeal to the 
Municipal Court from the judgment of the Court entered on 
the 25th day of October, 1949.” Such notation was made to 
conform with a letter from the Trial Court’s clerk that entry 
of judgment n.o.v. would be made on such date. This entry 
was not made until Nov. 14, 1949: 

The Municipal Court for the District of Columbia 
Chambers of Judge Armond W. Scott 

October 22, 1949 

Howard Vogel, Esq. 

653 Washington Building 
Washington, D. C. 

Re: Diatz v. Washington Technical 
School, Inc. et al 

No: A25,219 
Dear Sir: 

Please be advised that the defendant, Eugene Sobel’s 
Motion for Judgment Non Obstante Verdicto, is hereby 
granted, and further, the Court overrules defendant, Eugene 
Sobel’s Motion for a New Trial. 


* Note: Bold type has been supplied by appellee for emphasis. 
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Entry of this judgment will be made as of Tuesday, 
October 25, 1949. 

Yours very truly, 

T. Alfred Scott, Clerk to 
Judge Abmond W. Scott 

TAS :rl 

cc: Kamerow & Kamerow, Attys, for Defendants 
Wash. Technical School and Eugene Sobel 
1010 Vermont Avenue, N.W., Washington, D. C. 

Examination of this Notice of Appeal will show that coun¬ 
sel for appellee crossed out the printed word “judgment” 
and wrote above it 11 order”; he also crossed out the type¬ 
written words 1 * 25th day of October” and inserted, in ink, 
“23rd day of November”. An identical copy of this correc¬ 
tion was mailed to the attorneys for the appellant. 

The above correction was made in the belief that this 
would be the proper descriptive designation because of the 
delayed entry of judgment. This correction shows that the 
appeal was intended to be from the order granting judg¬ 
ment. The Municipal Court of Appeals recognized this 
patent mistake and rejected appellant’s argument to dismiss 
the appeal on this technicality. 

The Federal Buies of Civil Procedure provides relief in 
a situation of this nature in Rule 60(a): 

“Clerical Mistakes —Clerical mistakes in judgments, 
orders or other parts of the record and errors arising 
therein may be corrected by the Court at any time of 
its own initiative • • • during the pendency of an ap¬ 
peal, such mistakes may be so corrected before the 
appeal is docketed in the appellate court, and there¬ 
after while the appeal is pending may be so corrected 
with leave of the appellate court.” 

Rule 60(b) also furnishes relief for mistakes, inadvert- 
ance, excusable neglect, etc., “on motion and upon such 
terms as are just # • \ This rule does not limit the power 
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of a court to entertain an independent action to relieve a 
party from a judgment, order, or proceeding * * *” 

As was stated by the Municipal Court of Appeals “Under 
these circumstances, we may treat the notice as an appeal 
from the judgment.” Safeway Stores v. Coe , 78 U. S. App. 
D. C. 19,136 F. 2d 771,148 A.L.R. 782. Cf. Indemnity Ins. 
Co. v. Reisley , 2 Cir., 153 F. 2d 296, cert denied, 328 U. S. 
857. 

The appellant, in support of his contention, cites the case 
of Doyle v. The District of Columbia, 45 App. D. C. 90, and 
states that the Municipal Court of Appeals was bound by 
that decision and had no right to “completely disregard 
the same as it did in its decision.” It is significant to point 
out that the above case was decided in 1916, when the Court 
was inclined to attach more importance to the letter than to 
the spirit of the law. In the case at bar, the Municipal 
Court did not disregard this decision. It followed the more 
progressive and equitable Rule 60(a) and (b) F.R.C.P. (as 
amended Dec. 27,1946), which in turn was cited in Safeway 
Stores*. Coe. 

Both the decision in the Doyle case and the F.R.C.P. 60(a), 
(b), have this point in common. Both seek to prevent the 
miscarriage of justice. The underlying reason for its ruling 
in the Doyle case is reflected in this statement: 

“If the right of appeal could be revived by a motion 
of this sort, it would enable the defeated party to fix 
his own time for review, thus delaying indefinitely the 
enforcement of the judgment.” 

Certainly, in the case at bar, the appellees could have no 
such intention. They had waited over two years for the 
trial to come up so they could obtain a judgment for rents 
due. Why should they desire to “delay indefinitely”? 

In the same spirit, F.R.C.P. 60(a) and (b) was intended 
to promote justice by granting relief to a party who makes 
a mistake through oversight or inadvertence. • 
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n, m, iv, v 

The evidence as adduced by appellee’s witnesses, deposi¬ 
tions, and writings shows that the appellant did, in fact, 
assume the lease, the appellee did consent to the assignment 
of the lease, and therefore there existed a privity of con¬ 
tract as well as a privity of estate. 

In the case of Dollie F. Leitch, et al., v. New York Central 
R. R. Co., et al., Illinois Supreme Court, Nov. 22,1944, 388 
HI. 236, 58 N.E. (2d) 16, 155 A.L.R. 835, we find the law 
which applies: 

“If the assignee of a lease does not assume the obliga¬ 
tions thereof, then, as between the original lessor and 
such assignee there is privity of estate but not privity 
of contract; and the assignee is liable for rent only while 
such privity of estate continues and may terminate 
further liability by assigning the lease and going out of 
possession. On the other hand, if there is an assumption 
of the lease obligations, then privity of contract also 
results and the assignee cannot shake off his contractual 
liability by making an assignment or going out of 
possession.” 

^ In the instant case, the appellant did assume the lease 
obligations as testified to by the landlord appellee, her 
rental agent, and Junsch, the original lessee. 

Corpus Juris, Vol. 35, p. 996, Sec. 97, also succinctly states 
the rule: 

“The assignee of a term for years is liable upon the 
covenants in the lease which run with the land. But 
from the mere fact of assignment, the assignees are 
liable only on such covenants, since they are in privity 
of estate only, and not in privity of contract. However, 
where the assignee expressly assumes the covenants of 
the lessee, a liability arises which is based upon privity 
~of contract, and subject to the rules permitting a person 
for whose benefit a contract is made to sue thereon, the 
landlord may maintain an action by reason thereof.” 
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I In Edwards v. Altmayer, et al., 18 So. 2d 471, 473, 31 Ala. 
App. 459, wherein a business was transferred, with equip¬ 
ment, fixtures, leases, contracts, assets and the like, it was 
held: 

“The assumption by an assignee of a lease of all the 
obligations and liabilities of the assignor, creates a 
privity of contract as well as privity of estate between 
the lessor and the assignee; so that * * * he remains 
liable on the covenants of the lease after an assignment 
over, just as if he were an original lessee, bound by 
express covenants. Thompson on Real Property, Sec. 
1396, p. 524.” 

The appellant discovered a little molehill in one state¬ 
ment of the Municipal Court of Appeals, namely, “The ap¬ 
pellants (appellees herein) did not attempt to predicate 
liability of Sobel upon any agreement between Sobel and 
' themselves, but rather upon the claim that Sobel was as¬ 
signee of the lease given to Junsch.” (App. p. 25A) 

This comment has been transformed into an imposing 
mountain. The appellant then proceeds to argue that the 
cases cited by the Municipal Court of Appeals are not perti¬ 
nent because they refer to situations involving privity of 
contract. The reference to these cases by the Court below, 
becomes understandable when we read, not just one single 
1 remark, but a detailed account, on the very next page (App. 
p. 26A) of the evidence disclosed by the record substantiat- 
i ing the fact that Sobel, the appellant, had assumed the lease. 

In the light of this discussion by the Municipal Court of 
Appeals, the appellant fails in his attempt to start an ava¬ 
lanche, and the mountain reverts to nothing more than a 
little molehill. 

The appellant builds his entire argument on the conten¬ 
tion that “there is not one iota of evidence in the case that 
the landlords (appellees) consented to the assignment or 
consented to any assumption of the lease.” (Appellant’s 
Brief, p. 16, last paragraph) 

There can be no more effective contradiction to this bald 
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statement than to set forth detailed items of evidence and 
exhibits introduced on behalf of the appellee. While en- 
numerating them, we shall discuss this evidence and the 
principles of law logically flowing from it. The items are 
as follows: 

1. Testimony of Mr. Murray, appellee’s real estate agent, 
that appellant had told him that he was taking over the 
management of the Washington Technical School in order 
to protect his interest as a creditor; that for this reason he 
wanted an assignment of the lease to which the original 
lessee had consented (App. p. 13A). This was corroborated 
by appellee’s subsequent conversation with appellant (App. 
p. 10A). This was further corroborated by the testimony of 
Junsch, the lessee, in his deposition in which he stated: 
“When Eugene Sobel (appellant) and I discussed the sale 
(of the Washington Technical School), he told me he was 
going to renovate the place, put in a new lighting fixture, 
and rebuild the office. I told him that he was to assume the 
lease and that is when he went ahead with the renovation 
of the school” (App. p. 16A). Appellant himself admitted on 
cross-examination that he had signed the said Bill of Sale in 
November or the early part of December, 1946 (App. p. 16A) 

2. Check signed by appellant for January, 1947 rent, after 
suit had been started against Julian Junsch t/a Washington 
Technical School (App. pp. 14A, 15A). 

3. Check signed by appellant for February, 1947 rent 
(App. p. 15A). 

4. Check of $15.08 signed by appellant for electricity con¬ 
sumed by the Washington Technical School for November 
and December, 1946 (App. p. 10A). 

5. Bank statements subpoenaed by appellee showing that 
the Washington Technical School, Inc., had issued checks 
in the amount of $260.00 for December, 1946, January, 1947, 
February, 1947; this amount coincides with the rental at 
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2035 K Street, N.W., and is the only figure of such amount 
in each of the said months (App. p. 17A). 

6. Appellants consistent failure and refusal to produce 
the original checks in payment of the said rents and elec¬ 
tricity, although he had been served with a subpoena duces 
tecum to produce these checks, check stubs, and books of 
account, at his deposition 6 months before the trial and 
served again three times because of trial postponements and 
requested again during the trial itself (App. p. 10A). 

7. Appellee’s testimony that in March, 1947, after appel¬ 
lant had moved, she and her real estate agent, Mr. Murray, 
went to see the appellant at his place of business, the Sobel 
Jewelry Company, to recover the keys to the premises; that 
he stated “I will turn over the keys to you upon the provi¬ 
sion that you give me a written release in writing from any 
Obligation on the assignment of the lease” (App. pp. 12A, 
13A). Mr. Murray corroborated said statement and also 
testified that they refused to do this and they left without 
the keys (App. p. 14A). The appellant did not deny that he 
had made this request 

It is incomprehensible, how, in the face of this overwhelm¬ 
ing weight of evidence, the Trial Court was able to grant 
the appellant a judgment non obstante verdicto. 

The tests to be applied in a judgment non obstante ver¬ 
dicto were clearly enunciated by Chief Justice Cayton in 
the case of Vaughn v. Neal, No. 613, Municipal Court of 
Appeals for the District of Columbia: 

“In judging the correctness of the decision, we must 
apply the same tests as to a motion for a directed ver¬ 
dict. Neither of such motions can be properly granted 
unless, viewing the evidence and all inferences reason¬ 
ably deducible therefrom in a light most favorable to 
the opponent of the motion, only one result can be 
reached. By this test we must rule there was error 
• in granting the judgment non obstante verdicto.v 

“It is true that much of the evidence was contra¬ 
dicted or explained by the defendant. But the weight 
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to be given such contradictions and explanations was a 
matter for the jury. The Trial Judge could not prop¬ 
erly override the jury’s decision thereon”. 

1. McSweeney v. Wilson, 48 A2d 469 

2. Nickel v. Scott, 59 A2d 206 

In this present appeal, how much stronger is this case 
when it is considered that very little of the evidence and 
testimony of the appellee were contradicted, and that only 
by a flat denial of the appellant without corroborative 
proof. 

It has also been held: 

“It is the duty of the Trial Court “to take that view 
of the evidence most favorable to the party against 
whom it is moved to direct a verdict, and from that 
evidence, and the inferences reasonably and justifiably 
to be drawn therefrom, determine whether or not, 
under the law, a verdict might be found for the party 
having the onus • • •” 

Mt. Adams & E. P. Inclined Ry. Co. v. Lowery, 74 
Fed. 463 

Felton v. Spiro, 78 Fed. 576, 582 
And again: 

“Where there is substantial evidence in support of 
plaintiff’s case, the judge may not direct a verdict 
against him, even though he might not believe his evi¬ 
dence or may think that the weight of the evidence is 
on the other side; for under the Constitutional guaranty 
of trial by jury, it is for the jury to weigh the evidence 
and pass upon its credibility * * 

Garrison v. United States, 62 F. 2d 41, 42 

Roedegir v. Phillips, 85 F. 2d 995, 996 

Felton v. Spiro, 78 F. 575 . 

Gunning v. Cooley, 281 U. S. 90 

Furthermore, it can readily be imagined how the jury ap¬ 
praised the appellant’s credibility when, in addition to the 
above items, the following evidence came to light: 
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8. Appellee testified that on January 14, 1947, appellant 
requested her to wait until the end of January, to reduce 
the oral assignment to writing because by that time the 
School’s corporation papers would come through (App. pp. 
11A, 12A). This was corroborated by the real estate agent 
who testified to several conversations to this effect with the 
appellant (App. p. 14A). As a matter of fact, appellant knew 
all along that the Washington Technical School had become 
incorporated on December 3, 1946, because on that date he 
had signed a resolution as secretary-treasurer of the Corpo¬ 
ration and mailed it to the Washington Loan and Trust 
Company, authorizing those officers who could sign checks, 
namely, Julian Junsch, president; Harold Sobel, vice-presi¬ 
dent, and Eugene Sobel, secretary-treasurer (App. p. 17A). 

A most significant question is this. WHY DID APPEL¬ 
LANT PRETEND THAT HE WAS WAITING FOR THE 
CORPORATION TO BE FORMED BT JANUARY 31, 
1947, WHEN HE KNEW THAT THE CORPORATION 
HAD ALREADY EXISTED SINCE DECEMBER 3, 1946? 

This question was not answered at the trial. 

This question was not answered before the Municipal 
Court of Appeals. 

This question was not answered in the appellant’s Brief 
before this Honorable Court. 

9. Evidence of Junsch’s deposition which included the 
Agreement of the sale of his stock to appellant subject to 
the following provision: 

“3. In the event the new contract (with Veterans’ 
Administration) is not approved, stock, at the option of 
the purchaser (appellant), shall be re-transferred to the 
seller and seller will return the consideration received 
to date and will release the purchaser of all future pay¬ 
ment.” (App. p. 16A) 

In view of this evidence, it became understandable why 
the appellant falsely represented that he was waiting for 
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the School to be incorporated. He intended, in this way, to 
avoid the liability under the lease in case the Veterans Ad¬ 
ministration did not approve the contract without which 
the School would be worthless. However, he did not realize 
that the oral assignment, with the consent of appellee, pins 
payment of rent by the appellant became just as binding as 
an assignment in writing. 

The case of Baker v. J. Maier and Zobelein Brewery, et al, 
74 P. 22, hits practically on all fours with the facts of the 
instant appeal: | 

“Where defendant went into possession of property 
leased after having purchased the lessee’s merchandise 
and fixtures contained therein under the foreclosure 
of the chattel mortgage and notified the lessor that he 
had acquired an assignment of the lease and paid the 
rent for the succeeding month and promised to con¬ 
tinue to pay rent under the lease, and lessor accepted 
the defendant as his tenant, such facts constituted the 
defendant as tenant under the lease, entitling the les¬ 
sor to recover subsequent installments of rent, though 
the assignment was not in writing, as required by the 
lease and was void under the Statute of Frauds.” 

The above case was cited in our own jurisdiction and fol¬ 
lowed in Mars v. Spanos, 139 F. 2d 369. 

This principle is also set forth in the D. C. Code, 1940, 
title 12, sec. 301. 

“An oral agreement, creating an interest in land 
which has been carried into effect is valid.” 

In Kresge v. Crowley, 47 App. D. C. 13, it was held: 

1. “While the Statute of Frauds is equally binding 
upon the courts of equity and courts of law, its require¬ 
ments will be relaxed in equity where to enforce the 
statute will make it an instrument of fraud. 

2. “A parol contract concerning land will be specifi¬ 
cally enforced, notwithstanding its invalidity under the 
Statute of Frauds, where the party seeking its enforce¬ 
ment has been induced to alter his position on the faith 
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of the contract to such an extent that it would be a 
fraud on the part of the other party to set up its in¬ 
validity, and where the acts of part performance have 
been clearly such as to show they are referable to the 
parol contract.” 

Another contention of appellant is this. The lease con¬ 
tains the covenant that lessee will not assign such lease 
without the written consent of the lessor. Since appellee- 
lessor did not give her written consent, the assignment to 
appellant was invalid. 

This argument has been considered and overruled as 
follows: 

“A covenant in a lease against assigning or subletting 
without landlord’s consent is for the benefit of the land¬ 
lord because it is regarded as for his interest who 
shall be his tenant”. 

Kerson v. Westchester Apts., 36 A2d 263 

It was also held: 

“A covenant in a lease against assigning being for 
benefit of lessor, may be availed of only by him * * •”. 

“Where landlord made no objection to the assign¬ 
ment of the lease to a partnership and ratified assign¬ 
ment by accepting from partnership and receiver for 
partnership business, rent for 2 years as it became due, 
assignors could not question partnership’s ownership 
of the lease on the ground that lease prohibited assign¬ 
ment except by consent of landlord.” 

Mars. v. Spanos, 139 F2d 369 

The Trial Court Failed to Indicate Any Sufficient Reasons 
for Granting Appellant’s Motion for a Judgment Non 
Costante Verdicto and Denying Appellant’s Motion for a 
New Trial 

“Although two motions may be made in the alterna¬ 
tive, one for judgment non obstante verdicto and a 
motion for a new trial, each motion has its own office. 
The granting of a motion for judgment does not have 
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the effect of an automatic denial of a motion for a 
new trial. The trial judge should rule on the motion 
for judgment and, whatever his ruling on that motion, 

should also rule on the motion for a new trial, indi¬ 
cating the grounds of his decision’.” 

Oscar Crusade v. Capital Transit Company, decided 
by the Municipal Court of Appeals, District of 
Columbia, Jan. 31,1949 

Montgomery Ward & Co. v. Duncan, 311 U. S. 243 

Bopst v. Columbia Casualty Company, D. C. Md., 37 
F. Supp. 32 

In Nickel v. Scott, 59 A2d 206, it was held: 

“A motion non obstante verdicto cannot be granted un¬ 
less as a matter of law, the party against whom it is di¬ 
rected has at the trial so far failed to make a case that a 
verdict should have been directed against him.” 

Montgomery Ward & Co. v. Duncan, 311 U. S. 243 

McSweeney v. Wilson, D. C. Municipal Court of Ap¬ 
peals, 48 A2d 469 

10. The refusal to produce the checks demanded in the 
subpoena duces tecum. 

It has been held that the production of weak evidence 
when strong is available can lead only to the conclusion 
that the strong would have been adverse. 

Interstate Circuit v. United States, 306 U. S. 208. 

The Trial Court himself became irritated at the appel¬ 
lant’s tactics of refusing to produce original records and 
compelling the appellee to rely on secondary evidence. We 
quote verbatim from the record: 

“The Court: If there is a subpoena duces tecum served 
on him to produce certain records he has a right to now 
call upon him. Now, where are they? 

Mr. Kamerow: Yes, I think that the orderly thing 
would be to put him on the stand and ask him if he has 
those records. 
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The Court: No. He can call upon him now. If he 
wants to use them at this time he has a right to have 
them. 

Mr. Kamerow: Then we say this: we don’t have them 
and we have no objection to the introduction of second¬ 
ary evidence on that ground.” 

When appellant was served with a subpoena duces tecum 
to produce instruments, at his deposition, relating to the 
sale of the School, he again refused to bring originals. 
Instead, he brought what he alleged to be a copy of the 
original Bill of Sale. It is very significant that this “copy” 
sets forth all of the assets that were sold such as “good will, 
stock in trade * r *, fixtures, supplies, * * * licenses, insur¬ 
ance and permits • • • and also including contract with 
Veterans Administration,” (App. p. 16A), and leaves out as 
an asset the lease which Junsch testified was to be assumed 
by the appellant. 

The exclusion of the “lease” in this alleged “copy” is most 
conspicuous by its absence. The jury was certainly justi¬ 
fied in concluding that the lease was intentionally excluded 
and that the “copy” of the Bill of Sale was not in fact an 
authentic one. As was stated in Interstate Circuit v. United 
States y 306 U. S. 208, “the production of weak evidence, 
when strong is available, can lead only to the conclusion 
that the strong would have been adverse”. 

The bank statement of the Washington Technical School, 
Inc., subpoenaed from the Washington Loan and Trust Com¬ 
pany, showed that checks were issued in the amount of 
$260.00 for the months of December, 1946, January, 1947, 
February, 1947. The repeated failure of the appellant to 
produce the original checks drawn upon his personal check¬ 
ing account is strong evidence that it was he who made the 
original payment and was subsequently reimbursed by the 
Washington Technical School, Inc. It is reasonable to pre¬ 
sume that this was done in order that the appellee should 
not know that the corporation had already been formed. 
May we remind the Court that the appellee did not become 
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aware that this corporation had been formed on December 
3, 1946 until March 23, 1949, when the appellant admitted 
this in his deposition. 

The jury had another standard by which it might legiti¬ 
mately be guided in order to reach reasonable inferences 
from the testimony: affirmative testimony of a credible wit¬ 
ness outweighs testimony of a credible witness whose testi¬ 
mony is negative. Three (3) witnesses testified that ap¬ 
pellant assumed the liability under the lease through an 
assignment, namely, appellee, Junsch (lessee) and Murray 
(real estate agent). Appellant, on the other hand, gave 
only a categorical denial of the circumstances testified to. 
The jury is entitled to place more credence in such affirma¬ 
tive testimony. 

Longley v. McGeoch, 80 A. 843,115 Md. 182 

Sarloms v. Firemen’s Ins. Co. of Baltimore , 45 Md. 

241 

The principle is succinctly stated at 23 C. J. 42-45, Evi¬ 
dence, sec. 1787: 

4 ‘All other things being equal, the testimony of a wit¬ 
ness, who testified positively that a certain thing oc¬ 
curred is, generally speaking, entitled to more weight, 
than the evidence of another witness who swears that 
the fact did not occur.’’ 

With these considerations in mind, the appellee feels that 
the Trial Court erred in setting aside the jury’s verdict, 
whether it was because he considered the verdict contrary 
to the evidence or contrary to the weight of the evidence. 

In Tenenbaum v. Abromovitz, 56 F. 2d 27, it was held 
that if there was an assignment of the lease, assignee’s lia¬ 
bility for rent was not terminated by abandonment of 
premises. 

Presuming, for the sake of argument, that the appellant 
had told appellee the truth that he was waiting for the 
School to be incorporated before reducing the oral assign¬ 
ment to writing. Even in such a situation, it would be of 
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no avail to him. It was held in Smith v. Pickford, 85 F. 2d 
705, that where lessee assigned to unorganized corporation 
of which lessee was a director, it was without legal effect as 
respects lessee’s liability for rent.” 

It is interesting to note how the Court will pierce the cor¬ 
porate veil in order to prevent injustice. In Worth v. Nolan, 
32 A. 2d 386, Judge Cayton held: 

“Where personal pronoun ‘I’ was used in prelimi¬ 
nary agreement for assignment of lease setting forth 
promises of assignee of lease, assignee did not divest 
himself of responsibility for rent by affixing a corporate 

1 name at the bottom of the agreement followed by bis 
own name as treasurer. 

“In this suit for rent, evidence established that de¬ 
fendant, and not the corporation with which he had 
some connection, was personally liable for the rent even 
though checks for rent were drawn in the name of the 

1 corporation and signed in its behalf by either M. S. 
Nolan or William J. Nolan.” 

11. The fact that one month before the trial, the appellant 
divested himself of his interest in the Washington Techni¬ 
cal School, Inc. 

Truly enough, it appears odd that in the face of all the 
evidence showing the personal control of the appellant, 
Sobel, over the Corporation, that the jury rendered a ver¬ 
dict against the appellant but not the Washington Techni¬ 
cal School, Inc. However, there is a very reasonable ex¬ 
planation from the point of view of twelve laymen. Their 
thinking might very logically have been as follows: “Sobel 
sold his School just one month before this trial came up. 
The present owners paid good money for it. Why should 
we slap them with a judgment of Twenty-six Hundred and 
Fifty Dollars ($2,650.00) and have Sobel profit at both ends. 
Well, there’s only one fair thing we can do. We’ll slap this 
judgment on Sobel alone.” 

In Nolan v. Werth, 142 F. 2d 9, which was decided by. the 
U. S. Court of Appeals of the District of Columbia, the law 


therein set down, applies to the jury’s above-mentioned 
seeming inconsistency: 

“Where evidence is snch that either one of two dif¬ 
ferent conclusions might reasonably be drawn from it, 
the decision is for the trial court (jury in instant case) 
and its judgment must stand, and appellate court (Trial 
Court in instant case) may not reweigh the evidence or 
override the findings, except where it clearly appears 
that they are manifestly wrong.” 

In the case at bar, the jury did not have the difficulty of 
weighing two conflicting conclusions. The evidence estab¬ 
lished the fact that the appellant, Sobel, and Washington 
Technical School, Inc., were virtually one. Their problem 
was to prevent innocent purchasers from being damaged. 
Whatever their reasoning, it is well settled that such a de¬ 
cision lies entirely within the province of the jury and not 
the Trial Court. 

The appellant insists that the appellee, Mrs. Diatz, did 
not consent to the assignment. Therefore we shall let her 
testimony speak for itself (App. p. 12). The following 
questions were asked by Mr. Kamerow, appellant’s at¬ 
torney: 

Q. Please answer my question. He did not at that time 
ask you for an assignment, did he, for your consent to an 
assignment! A. He said he wanted an assignment of the 
lease but asked me to wait to put it actually in writing 
until the incorporation papers came through. That’s what 
he said. 

Q. And you said you would wait and give it to him in 
writing later, didn’t you? A. I said that would be agree¬ 
able to me if he wanted to wait until the incorporation 
came through; that’s right. 

Q. And you said at that time you would give him the 
consent? A. I gave him my consent in person the day I 
was there. I gave him my consent at the time. 
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Q. Did you give him consent then, or did you say you 
would give him consent when his corporation was formed. 
A. I gave him my consent there, but I would wait until 
the papers were through. 

Q. Isn’t it true, Mrs. Diatz, that Mr. Sobel had no dis¬ 
cussion with you concerning this lease agreement? A. No, 
sir. 

Q. Isn’t it true that nothing had ever been called to your 
attention before or after this day in January that Mr. Sobel 
said he had received an assignment of the lease? A. That 
isn’t so. 

Q. It is not so? A. It is not so. 

I Here then is the consent that appellant insists was never 
given. Try as he could, counsel could not shake Mrs. Diatz’s 
testimony to this effect. 

Appellant denies that he ever requested an assignment. 
Let us see what the record discloses (App. p. 9): 

Mrs. Diatz: • • • I met him and I said: “Mr. Sobel, 
I’m Mrs. Diatz. My husband and I, as you know, own 
this building, and we rent it to the school, the Wash¬ 
ington Technical School, the third floor, and,” I said, 
“I understand through my agent, Mr. Murray, that 
you are taking over the school.” And he says, “That 
is correct.” He says, “Mr. Junsch owes us money for 
materials that he has promised us, and it is to our 
interest to take over the management of the school be¬ 
cause it isn’t being managed in the best way and they 
owe us money, and we’d like to have the lease assigned 
to us,” Mr. Sobel talking. And I said, “Well, Mr. Sobel, 
you are in business here.” I said, “As far as we are 
i concerned,” I said, “that would be all right.” 

Appellant relies primarily upon a case decided in Wis¬ 
consin, Lincoln Fireproof Warehouse Co. v. Greusel, 199 
Wis. 428, 224 N.W. 98, opinion adhered to 199 Wis. 437, 
227 N.W. 6, 70 A.L.R. 1096. The Court below stated that 
this case is contrary to the law of this jurisdiction (App. 
p. 29). Nevertheless we shall distinguish this case to the 
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case at bar. On page 13 of his Brief, appellant claims that 
the circumstances are “exactly similar.” We quote from 
the opinion in the Lincoln Fireproof case to prove to the 
contrary: 

“Here it must be borne in mind that during the 
entire period from the time of the execution of the | 
lease, nothing had transpired between any of the par- | 
ties to the same which would have the result of reliev¬ 
ing the lessee of its contract obligation to pay rent, 
and no such claim herein is made.” 199 Wis. 436. 

In the case at bar, Sobel, the appellant was a creditor 
of Junsch, the original lessee. To protect this indebted¬ 
ness, he purchased the school from Junsch and as part of 
the sales agreement assumed the lease. The record dis- | 
closes that Sobel requested a consent from Mrs. Diatz to 
this assignment and that this consent was given. Further¬ 
more, Sobel paid the rents for January and February, 1947, 
and also for a utility bill owed by Junsch with his per¬ 
sonal checks (App. p. 10, 15). Do these circumstances not 
show that the appellant assumed the lease and that ap¬ 
pellee looked to him for future rents? 

Again we shall quote from the Lincoln Fireproof case 
to show that the principles of law there enunciated coin¬ 
cide with the cases cited by our own Municipal Court of 
Appeals. 

“The mere abandonment of the premises on the part 
of the assignee does not relieve him from his obliga¬ 
tion to pay rent for he can only relieve himself from 
this obligation by a surrender of the premises or by an 
assignment of the leasehold interest either to the 

. landlord, the lessee or to a third party. This is con¬ 
ceded by the parties hereto.” (199 Wis. 434) 

The appellant Sobel did not surrender the premises. He 
abandoned 

Let us see how “surrender” is defined by Words and 
Phrases, perm, ed., vol. 40, page 880. 
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“Surrender —The rule may be safely said to be that 
a surrender is created by operation of law, when the 
parties to a lease do some act so inconsistent with the 
subsisting relation of landlord and tenant as to imply 
that they have both agreed to consider the surrender 
as made. Flanagan v. Dickerson, 229 P. 552, 553.” 

i The Court below recognized this absence of surrender 
and commented upon it as follows (App. p. 26): 

“Mrs. Diatz and her agent also testified that when in 
March she and the agent asked Sobel for the keys to 
the premises, he said he would turn over the keys pro¬ 
vided she would give him a release from any obliga¬ 
tion on the assignment of the lease, and when she re¬ 
fused to give the release he refused to surrender the 
keys.” (Emphasis supplied.) 

Do these facts indicate a surrender? 

And once again we quote from the Lincoln Fireproof 
case upon which the appellant relies and which, we respect¬ 
fully submit, militates against him in the light of the wit¬ 
nesses’ testimony, corroboration, and written evidence: 

“The liability of an assignee of a lease for the pay¬ 
ment of rent by accepting the assignment and nothing 
more, grows out of the privity of estate, and that only, 
and it terminates when the privity ceases to exist. 
When the privity is broken by the surrender of posses¬ 
sion, the liability of the assignee on the covenant to 
pay rent is at an end, * * *” (199 Wis. 428) 

In the instant case, the appellant did more than accept 
the assignment. He assumed the lease as was testified by 
Junsch, the original lessee, as well as Mrs. Diatz, and the 
real estate agent. Even the appellant’s action spells out 
an assumption. He refused to surrender the keys, after 
abandoning the premises, unless the landlord would give 
him a release from any obligation on the assignment of the 
lease. 

1 Furthermore, the appellant did not conform with the 
requirement set down in the Lincoln Fireproof case in 
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order to terminate the privity of estate. We repeat this 
portion of the opinion, “When the privity is broken by the 
surrender of possession, the liability of the assignee on the 
covenant to pay rent is at an end.” 

There was no surrender. There was an abandonment. 
Consequently, the privity of estate never terminated. 

Appellant admits that the landlord re-let the premises 
in order to mitigate damages. On this point, may we re¬ 
spectfully refer this Court to the excellent discussion by 
the Municipal Court of Appeals which appears on pages 
29 and 30 of the Appendix. 


VI 

A question is presented whether the evidence in this 
case supported the conclusion of the Municipal Court of 
Appeals that the wife acted for her husband as well as her¬ 
self in consenting to the assignment of the lease. 

Appellant appears to be grabbing for any straw to sup¬ 
port his argument that the husband did not give his consent. 
On page 19 of his Brief, he speculates as follows: 

“In so far as the record in this case is concerned, 
there is nothing to indicate that the two respondents 
are on friendly terms with each other • • • although 
the two plaintiffs are husband and wife, they may even 
be estranged from each other. Counsel does not mean 
to infer that this is a fact; • • •” 

Would the record indicate an estrangement on page 14A? 
It shows that Mrs. Diatz testified that she tried to rent the 
property for as much as possible, particularly since Dr. 
Diatz was sick during this period. 

This point had also been raised at the trial, but the jury, 
who were able to observe the demeanor and testimony of 
the husband and wife, gave the verdict in their favor. 

The Municipal Court of Appeals, without the benefit of 
observing the plaintiffs, drew the conclusion from the testi¬ 
mony of Sonia Diatz that “she was not only acting for her- 
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self but also for her husband when she consented to the 
assignment.” In view of all of the facts in this case, does 
this seem to be an unreasonable inference on the part of 
the Court below? 


CONCLUSION 

Under the circumstances of this case, the Court below had 
a right to treat the notice of appeal as an appeal from the 
judgment and therefore did have jurisdiction. 

The evidence definitely establishes that the privity of 
estate was never terminated because the appellant aban¬ 
doned the premises. The appellee refused to release the 
appellant from the lease obligation to pay rent. 

In addition to a privity of estate, the appellee’s testimony, 
its corroboration by her real estate agent, the testimony of 
the original lessee, Junsch, and the acts of the appellant, 
Sotel, shows that the appellant had assumed the lease so 
thaftftere also existed a privity of contract. This fact 
%tetkes him liable under the lease. 

Appellee respectfully submits that no error being present, 
the judgment should stand as rendered. 

Respectfully submitted, 

Howabd Vogel, 

Washington Building, 
Washington, D. C. 

Attorney for Appellees . 
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